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though AT&T had not ordered the services
it prescribed) (citing United Artists Pay-
phone Corp. v. New York Tel. Co., 8
F.C.C.R. 5563 ¶ 13 (Aug. 18, 1993)).  We
are not persuaded by AT&T’s attempt to
distinguish this case from the holding in
Advamtel.

V. The IUB ordered a reduction in the
tariffs due from AT&T for connecting
through them, but only prospectively—
from the date of its order.  AT&T com-
plains that, because the tariffs were found
to be unreasonable, a reduction should
have been ordered to apply retroactively
as well.

[9, 10] Our standard of review of the
IUB’s order is the same as in Issue III.
The district court correctly affirmed the
IUB on this issue.  The filed-rate doctrine
provides that the legal rights of the utility
in the customer are measured exclusively
by the published tariff.  ‘‘Unless and until
suspended or set aside, this rate is made,
for all purposes, the legal rate, as between
carrier and shipper.’’  Maislin Indus.,
U.S., Inc. v. Primary Steel, Inc., 497 U.S.
116, 126, 110 S.Ct. 2759, 2765–66, 111
L.Ed.2d 94, 108 (1990) (quoting Keogh v.
Chicago & N.W. Ry., 260 U.S. 156, 163, 43
S.Ct. 47, 49, 67 L.Ed. 183, 187 (1922)),
cited with approval in Teleconnect Co. v.
U.S. West Communications Co., 508
N.W.2d 644, 647 (Iowa 1993).  So the tariff
rate on file was applicable and enforceable
until it was found to be unlawful.  Al-
though the IUB may have ordered retro-
active application of the reduction of tar-
iffs, it certainly was not compelled to do so.
The IUB’s interpretation was not ‘‘[b]ased
upon an irrational, illogical, or wholly un-
justifiable interpretation of a provision on
law.’’  See Iowa Code § 17A.19(10)(l ).
AT&T cannot institute a challenge to the
rate merely by not paying the bill.  The
district court was right in so holding.

Accordingly, we affirm the district
court’s decision affirming the IUB’s ruling
that AT&T constructively ordered services
from the CLECs and must pay the tariffed
rates for past services.  We also affirm the
district court’s decision reversing that por-
tion of the IUB ruling setting a prospec-
tive rate.  We remand to the district court,
which must then return the case to the
IUB to proceed in a manner consistent
with this opinion.  Tax costs on appeal
one-half to AT&T and one-half to the
CLECs.

AFFIRMED AND REMANDED.

,

  

Ron L. NICHOLS and Jurly
Nichols, Appellants,

v.

CITY OF EVANSDALE,
Iowa, Appellee.

No. 03–1385.

Supreme Court of Iowa.

Oct. 6, 2004.

Background:  After city and landowner
exchanged parcels of land, landowner dis-
covered sewer mains running under prop-
erty. Landowner brought suit seeking dec-
laration that city had no easement through
his property and requested order for city
to remove sewer mains and pay rent in
interim. City sought reformation of deed
on grounds of mutual mistake. The District
Court, Black Hawk County, Jon C. Fister,
J., ruled that city had easement by impli-
cation and ordered that city record ease-
ment for sewer mains. Landowner appeal-
ed.
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Holdings:  The Supreme Court, Cady, J.,
held that:

(1) city retained ownership of sewer lines;

(2) city did not have easement for sewer
lines;

(3) city was not entitled to reformation of
deed for mutual mistake;

(4) landowner was not entitled to injunc-
tive relief for city’s trespass; and

(5) landowner was not entitled to rent.

Affirmed in part, reversed in part, and
remanded.

1. Appeal and Error O893(2), 895(2)
While weight will be given to findings

of the trial court in equity cases, Supreme
Court will not abdicate its function as tri-
ers de novo on appeal.

2. Deeds O93
In interpreting a deed the intent of

the grantor is the polestar.

3. Municipal Corporations O712(2)
City retained ownership of sewer lines

running under property conveyed to land-
owner by quitclaim deed in land-swap,
even though city did not reserve easement
for the lines;  neither city nor landowner,
who were both unaware that sewer lines
ran under the property, intended sewer
lines to pass to landowner as part of land-
swap.

4. Easements O1
There are four ways to create an ease-

ment:  (1) by express grant or reservation,
(2) by prescription, (3) by necessity, and
(4) by implication.

5. Easements O5
An easement by prescription is akin to

adverse possession; yet, instead of acquir-
ing title to the property, the putative ease-
ment-holder acquires the right to legally
use the property.

6. Easements O18(1)

Although an easement by necessity is
a form of implied easement, one significant
difference is that an easement by implica-
tion requires a showing the parties intend-
ed such a right to exist, while an easement
by necessity involves no such intent.

7. Easements O18(1)

In order to establish an easement by
necessity, the putative easement-holder
must establish:  (1) unity of title to the
dominant and servient estates at some
point prior to severance, (2) severance of
title, and (3) necessity of the easement.

8. Easements O16

An easement by implication exists
when the owner of two parcels employs
one so as to create a servitude on the other
and then transfers one parcel without a
specific grant or reservation of easement
in the conveyance.

9. Easements O15.1

Easements by implication can be
gained in underground pipes and tile lines.

10. Municipal Corporations O708

City did not have easement for sewer
lines running across property conveyed to
landowner by quitclaim deed in land swap
with city;  no express easement was re-
served in deed, landowner had not owned
property for ten years as required for
easement by prescription, and easement
did not benefit surrounding streets, as
dominant tenement, as required for ease-
ment by implication.

11. Contracts O93(1)

Mistakes involving contracts can be
made in the formation, integration, or per-
formance of a contract.

12. Contracts O93(1)

Mistake in expression, or integration,
occurs when the parties reach an agree-

Exhibits & Authorities p. 8 of 93



564 Iowa 687 NORTH WESTERN REPORTER, 2d SERIES

ment but fail to accurately express it in
writing.

13. Contracts O93(1)

Mistakes in the formation of contracts
include mistakes in an underlying assump-
tion concerning matters relevant to the
decision to enter into a contract.

14. Reformation of Instruments O17(1)

When the mistake is in the expression
of the contract, the proper remedy is ref-
ormation, and it normally makes no differ-
ence if the mistake is mutual or unilateral.

15. Contracts O93(1)

When the mistake is in the formation
of the contract, avoidance is the proper
remedy.

16. Deeds O76

 Reformation of Instruments O19(2)

City was not entitled to reformation of
quitclaim deed for property conveyed to
landowner in land swap, as remedy for
mutual mistake of failure to reserve sewer
line easement across property in deed; nei-
ther party was aware that sewer lines ran
under property, and avoidance of contract
was proper remedy for mutual mistake of
parties in formation of deed.

17. Contracts O93(5)

Mutual mistake in the formation of a
contract does not render it void;  it merely
renders it voidable.

18. Contracts O98

In the case of a voidable contract, if
neither party seeks avoidance, the court
cannot void the contract, and the contract
remains valid.

19. Injunction O50

City’s trespass over landowner’s prop-
erty by sewer lines for which city had no
easement did not entitle landowner to in-
junctive relief, where damages for diminu-

tion of value of property due to sewer lines
on property was adequate remedy at law.

20. Injunction O1
When no statute expressly authorizes

injunctive relief, the decision to issue an
injunction is a discretionary function of the
court based on the traditional principles of
equity and the specific circumstances of
the case.

21. Injunction O1, 14
Injunctive relief is an extraordinary

remedy that is granted with caution and
only when required to avoid irreparable
damage.

22. Trespass O50
The measure of damages for trespass

is either the diminution of the property
value caused by the encroachment or the
cost to remove the encroachment.

23. Municipal Corporations O712(2)
Landowner was not entitled to rent

from city, based on implied-in-fact con-
tract, for sewer lines running across land-
owner’s property for which city had no
easement, even though landowner sent city
demand letter for $350 per month to com-
pensate him for use of the land;  city’s
failure to respond and inaction on demand
did not constitute assent required for im-
plied-in-fact contract.

24. Election of Remedies O3(1)
Claim for rent based on occupancy of

property and a claim for trespass are gen-
erally mutually exclusive.

25. Contracts O27
An implied-in-fact contract requires

mutual manifestation of assent.

Jay A. Nardini of Nardini Law Office,
Cedar Falls, for appellants.
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William G. Nicholson of Rush & Nichol-
son, P.L.C., Cedar Rapids, for appellee.

CADY, Justice.

This appeal requires us to consider the
rights and remedies of parties to an ex-
change of parcels of land when both par-
ties were unaware of sewer lines beneath
the surface of one of the parcels.  The
district court rejected the plaintiffs’ claims
for trespass, rent, and declaratory relief
and granted the defendant an easement.
On our de novo review, we affirm the
decree of the district court in part, reverse
in part, and remand for a hearing on dam-
ages for trespass.

I. Background Facts and Proceed-
ings

The origins of this dispute extend back
to April 1997, when Ron and Jurly Nichols
and the City of Evansdale, Iowa ex-
changed parcels of land.  The Nichols
owned a parcel of land located at 122
Brown Street (hereinafter Brown Street
Property).  The City was interested in ac-
quiring this land in order to extend a road,
Industrial Drive, to connect with Brown
Street.  The City owned a larger, undevel-
oped parcel of land one block away.  This
lot was 215 feet by 108 feet and was
bordered on three sides by Trail Avenue,
Evans Road, and Gilbert Drive (hereinaf-
ter Gilbert Drive Property).  The Nichols
were in the business of selling modular
homes and were interested in acquiring
the Gilbert Drive Property in order to
subdivide it into two lots, erect a modular
home on each, and sell each parcel.  Con-
sequently, the City quitclaimed its interest
in the Gilbert Drive Property to the Nich-
ols, and the Nichols quitclaimed their in-
terest in the Brown Street Property to the
City.  The quitclaim deed for the Gilbert
Drive Property did not reserve any ease-
ments.

After the exchange, the Nichols pur-
chased three modular homes:  two twenty-
eight-foot by forty-eight-foot models and
one twenty-eight-foot by sixty-foot model.
The Nichols built one of the smaller homes
on the western half of the Gilbert Drive
Property.  When the Nichols connected
the home to the sewer system, the City
Waste Water Superintendent informed
them that there were sewer mains running
beneath the eastern portion of the proper-
ty.  Ron Nichols claimed this was the first
time he learned of the existence of the
utilities beneath his land.  However, he
took no action concerning the existence of
the utilities at this time.

In March 1999, the Nichols began plans
to place the other smaller modular home
on the eastern half of the property.  In
preparing for the construction, they con-
firmed that the City did have two sewer
mains located under the eastern half of the
property.  The location of the sewers
made it impractical to erect the home on
the property.  Thus, the Nichols eventual-
ly sold the home and erected it on another
lot.

In April 1999, the Nichols located a pro-
spective buyer for the larger modular
home, who was interested in erecting it on
the eastern half of the Gilbert Drive Prop-
erty.  However, when the prospective buy-
er discovered the location of the under-
ground utilities, he declined to proceed
with the purchase.  A city ordinance re-
quired buildings on the property to be set
back twenty-five feet from the street.  In
addition, the City required easements to
span between eight and fifteen feet on
either side of the sewer mains.  Thus, the
larger home could not be erected in the
desired position on the lot.

The Nichols asked the City to move the
sewer mains.  The City refused.  It
claimed it would cost approximately
$75,000 and would require closing Evans
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Road for weeks.  Instead, the City offered
the Nichols $9000 and then $10,000 to pur-
chase a utility easement.  The City also
offered the Nichols $20,000 to purchase
the eastern half of the Gilbert Street Prop-
erty, although the entire Gilbert Street
Property only had an assessed value of
$18,090.  The Nichols refused the City’s
offers and insisted the City move the sew-
er mains.  Additionally, on March 28, 2000,
Ron Nichols sent a letter to the City de-
manding $350 per month in rent for the
Gilbert Street Property, beginning April 1,
2000.  The City did not respond to his
demand.

On November 14, 2001, the Nichols filed
a petition against the City, seeking a de-
claratory judgment that the City had ‘‘no
legal right to have its sewer lines passing
through and under [the Nichols’] property’’
and asked the court to order the City to
remove the sewer lines at its own expense.
The Nichols further asserted that the
presence of the sewer lines constituted a
trespass and that they were entitled to
$350 per month in rent from April 1, 2000
until the sewer lines were removed.

The City counterclaimed.  Due to a mu-
tual mistake as to the existence of sewer
lines on the Gilbert Drive Property, it
alleged it was entitled to reformation of
the deed to either exclude the portion of
land containing the sewer lines from the
transfer or to reserve a utility easement
for the placement and maintenance of the
sewer lines.  Alternatively, the City
claimed the Nichols should be ordered to
reconvey to the City the portion of land on
which the sewer lines are located.

The district court issued its decree fol-
lowing a bench trial.  The court found that

[a]lthough the City did not reserve an
easement for public utilities in its deed
and their location was unknown at the
time of the exchange, there is no dispute
that the City never intended to deed its

sewer mains to the Nichols and the
Nichols never intended to accept the
sewer mains and assume responsibility
for maintaining them.

The court concluded that the parties did
not have a landlord-tenant relationship and
that the City thus did not owe the Nichols
rent, that the presence of the sewer lines
did not constitute a trespass, and that ‘‘the
City has an easement by implication over
the Nichols’ property even though not re-
served in the City’s deed and even though
the Nichols were unaware of the location
of the sewer mains when they acquired the
property.’’  The court ordered that ‘‘the
City ha[d] the right to record a corrective
deed excepting its sewer lines from the
conveyance to [the Nichols] and reserving
easements, 168 wide, lying 88 on each side
of [the City’s] sewer mains for their main-
tenance, repair, and replacement.’’  The
Nichols appeal.

II. Standard of Review

[1] ‘‘Review in equity cases shall be de
novo.’’  Iowa R.App. P. 6.4.  ‘‘While
weight will be given to findings of the trial
court, this court will not abdicate its func-
tion as triers de novo on appeal.’’  Hansen
v. Chapin, 232 N.W.2d 506, 509 (Iowa
1975) (citing State ex rel. Turner v. Younk-
er Bros., Inc., 210 N.W.2d 550, 567 (Iowa
1973)).

III. Ownership of the Sewer Lines

[2] Under the common law, ‘‘[w]hoever
owns the soil owns everything up to the
sky and down to the depths.’’  Black’s Law
Dictionary 1712 (8th ed.2004) (defining the
legal maxim cujus est solum, ejus est us-
que ad coelum et ad inferos).  However,
Iowa Code section § 557.3 provides:  ‘‘Ev-
ery conveyance of real estate passes all the
interest of the grantor therein, unless a
contrary intent can be reasonably inferred
from the terms used.’’  Iowa Code 557.3
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(2003) (emphasis added).  This provision
mirrors the principle, expressed by this
court many times, that ‘‘[i]n interpreting a
deed the intent of the grantor is the pole-
star.’’  Skoog v. Fredell, 332 N.W.2d 333,
334 (Iowa 1983) (citing Schenck v. Schenck,
242 Iowa 1289, 1291, 50 N.W.2d 33, 34–35
(1951);  23 Am.Jur.2d Deeds § 159, at 205–
08 (1965);  26 C.J.S. Deeds § 82, at 807–09
(1956));  accord Hawk v. Rice, 325 N.W.2d
97, 99 (Iowa 1982) (‘‘The grantor’s intent is
controlling, and it is ascertained by apply-
ing general contract principles.’’) (citing
Flynn v. Michigan–Wisconsin Pipeline
Co., 161 N.W.2d 56, 64–65 (Iowa 1968));  In
re Fleck’s Estate, 261 Iowa 434, 154
N.W.2d 865, 867 (Iowa 1967) (‘‘ ‘The pri-
mary rule of construction is that the real
intention of the parties, particularly that of
the grantor, is to be sought and carried
out whenever possible TTTT’ ’’  (Citation
omitted.)).

[3] The record clearly shows, as the
district court found, ‘‘that the City never
intended to deed its sewer mains to the
Nichols and the Nichols never intended to
accept the sewer mains and assume re-
sponsibility for maintaining them.’’  The
mayor of Evansdale, John Mardis, testified
that the City claims ownership of the sew-
er lines on the Gilbert Drive Property.  In
addition, Mr. Nichols testified that he had
no knowledge of the sewer lines prior to
the land-swap, thus demonstrating that he
could not have intended to accept them.
Further, he testified that when the Waste
Water Superintendent first mentioned the
location of the sewer lines, ‘‘I didn’t believe
that it—truthfully believe that there was a
line under there ‘cause I didn’t figure the
City would sell me the sewer system.’’
Accordingly, we conclude the parties did
not intend the sewer lines to pass to the
Nichols as part of the land-swap.  See
Opperman v. M.I. Dehy, Inc., 644 N.W.2d
1, 3 (Iowa 2002) (‘‘Although we are not

bound by the district court’s factual find-
ings, we give weight to those findings,
especially when witness credibility is in
issue.’’) (citing Iowa R.App. P. 6.14(6)(g);
Norwest Bank v. Philips Realty Co., 594
N.W.2d 3, 6 (Iowa 1999)).

Having established that the parties did
not intend the sewer lines to pass, we look
to general contract principles to determine
their ownership:

Since a sale is a consensual transac-
tion, the subject matter which passes is
to be determined by the intent of the
parties, as revealed by the terms of their
agreement in light of the surrounding
circumstances.

Thus, in determining whether an arti-
cle secreted in the ostensible subject
matter also passes by the sale the courts
have looked to the terms of the contract
and the situation of the parties.  Where
both buyer and seller were ignorant of
the existence or presence of the con-
cealed valuable, and the contract was
not broad enough to indicate an intent to
convey all the contents, known or un-
known, the courts have generally held
that as between the owner and the pur-
chaser, title to the hidden article did not
pass by the sale.

W.E. Shipley, Annotation, Title to Un-
known Valuables Secreted in Articles
Sold, 4 A.L.R.2d 318, 319 (1949).  Here,
neither the City nor the Nichols were
aware of the presence of sewer lines on the
Gilbert Drive Property, and the quitclaim
deed from the City to the Nichols did not
pass ‘‘all the contents, known or unknown.’’
Id.  Accordingly, title to the sewer lines
did not pass by the land-swap, and the
City retains ownership.

Nevertheless, the Nichols claim that the
presence of the sewer lines on the Gilbert
Drive Property constitutes a continuing
trespass.  A person is liable for trespass to
land if he or she ‘‘fails to remove from the
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land a thing which he is under a duty to
remove.’’  Restatement (Second) of Torts
§ 158(c) (1982).  If the City had an ease-
ment over the Nichols’ property, it had no
duty to remove the sewer lines and is not
liable for trespass.  Accordingly, we must
first address whether the city had such an
easement.

[4] There are four ways to create an
easement:  (1) by express grant or reserva-
tion, (2) by prescription, (3) by necessity,
and (4) by implication.  Kahl v. Clear Lake
Methodist Camp Ass’n, 265 N.W.2d 622,
624 (Iowa 1978) (citing Phillips v. Griffin,
250 Iowa 1350, 1354, 98 N.W.2d 822, 824
(1959)).  An express easement is an inter-
est in land, which is within the statute of
frauds and must be in writing.  25 Am.
Jur.2d Easements § 15 (2004).  It is undis-
puted that the Nichols did not expressly
grant an easement to the City and that the
City did not expressly reserve an ease-
ment in its quitclaim deed to the Nichols.
Thus, no express easement was created.

[5] An easement by prescription is
akin to adverse possession.  Yet, instead of
acquiring title to the property, the putative
easement-holder acquires the right to le-
gally use the property.  Johnson v. Kast-
er, 637 N.W.2d 174, 178 (Iowa 2001) (citing
Collins Trust v. Allamakee County Bd. of
Supervisors, 599 N.W.2d 460, 463–64 (Iowa
1999)).  ‘‘Under Iowa law, an easement by
prescription is created when a person uses
another’s land under a claim of right or
color of title, openly, notoriously, continu-
ously, and hostilely for ten years or more.’’
Id. (citing Iowa Code § 564.1 (1999);  Col-
lins Trust, 599 N.W.2d at 463).  Clearly,
the City never acquired an easement by
prescription in this case because the Nich-
ols did not own the Gilbert Drive Property
for the requisite ten years.  It is unneces-
sary to consider the other elements.

[6, 7] An easement by necessity is a
form of implied easement, 25 Am.Jur.2d
Easements § 30, but it ‘‘is separate, and
we have always recognized it as such.’’
Schwob v. Green, 215 N.W.2d 240, 244
(Iowa 1974) (citations omitted).  ‘‘One sig-
nificant difference is that an easement by
implication requires a showing the parties
intended such a right to exist.  An ease-
ment by necessity involves no such intent.’’
Id.  In order to establish an easement by
necessity, the putative easement-holder
must establish:  (1) unity of title to the
dominant and servient estates at some
point prior to severance, (2) severance of
title, and (3) necessity of the easement.
Kennedy v. Bedenbaugh, 352 S.C. 56, 572
S.E.2d 452, 454 (2002) (citation omitted);
25 Am.Jur.2d Easements §§ 33, 35.  The
doctrine of easement by necessity is most
commonly applied when a landowner par-
cels out a landlocked portion of his or her
land and conveys it to another.  1 Restate-
ment (Third) of Property:  Servitudes
§ 2.15 cmt. b (2000).  Under these circum-
stances, courts may imply an easement by
necessity across the seller’s land to provide
the purchaser of the landlocked parcel
with access to a public road.  See id. illus.
1–2.

The City did not claim an easement by
necessity in this case, so we will not ad-
dress its applicability to the facts on ap-
peal.  See DeVoss v. State, 648 N.W.2d 56,
61–62 (Iowa 2002) (stating that the su-
preme court can affirm ‘‘a district court
ruling on a ground other than the one
upon which the district court relied provid-
ed the ground was urged in that court’’
(citations omitted)).  Consequently, we
turn to consider the existence of an ease-
ment by implication.

IV. Easement by Implication

[8, 9] The district court concluded the
City had an easement by implication over
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the Gilbert Drive Property.  While the
court correctly noted that ‘‘[a]n easement
by implication exists when the owner of
two parcels employs one so as to create a
servitude on the other and then transfers
one parcel without a specific grant or res-
ervation of easement in the conveyance,’’
see McKeon v. Brammer, 238 Iowa 1113,
1119, 29 N.W.2d 518, 522 (Iowa 1947), and
that ‘‘[e]asements by implication TTT can
be gained in underground pipes and tile
lines,’’ see id., these principles do not re-
solve the doctrine’s application to this case.
We have stated that an easement by impli-
cation requires

‘‘1, a separation of the title;  2, a showing
that, before separation took place, the
use giving rise to the easement was so
long continued and obvious that it was
manifest it was intended to be perma-
nent;  and 3, it must appear that the
easement is continuous rather than tem-
porary, and that it is essential to the
beneficial enjoyment of the land granted
or retained.’’

Tamm, Inc. v. Pildis, 249 N.W.2d 823, 838
(Iowa 1976) (quoting Wymer v. Dagnillo,
162 N.W.2d 514, 517 (Iowa 1968)).

[10] The district court apparently
found that the relevant unity of title was
between the Gilbert Drive Property, which
the City owned before the Nichols, and the
three city streets surrounding it.  Howev-
er, ‘‘[f]or the necessary unity of ownership
for an implied easement to exist, the ad-
joining lots must be owned as a unit, not
under separate deeds treated as separate
properties.’’  25 Am.Jur.2d Easements
§ 25.  The City did not own the Gilbert
Drive Property and the streets as a unit
and then carve out the Gilbert Drive Prop-
erty and deed it to the Nichols, as is
required.  Rather, the City owned them
separately, as separate properties.  Thus,
the relevant unity of title is lacking.

Moreover, it is far from clear that the
use of the land (i.e., the presence of the
sewer lines) was sufficiently apparent for
the City to have retained an implied ease-
ment over it.  We have previously ob-
served ‘‘the words ‘apparent’ and ‘visible’
have not been considered synonymous.’’
McKeon, 238 Iowa at 1122, 29 N.W.2d at
523 (citing G.R.B., Annotation, Implied
Easements in Respect of Drains, Pipes, or
Sewers upon Severance of Tract, 58 A.L.R.
824, 832 (1929)).  Rather, ‘‘apparent’’ in
this context refers to ‘‘susceptibility of as-
certainment on reasonable inspection by
persons ordinarily conversant with the
subject.’’  25 Am.Jur.2d Easements § 26;
accord Wiesel v. Smira, 49 R.I. 246, 142 A.
148, 151 (1928), cited with approval in
McKeon, 238 Iowa at 1124, 29 N.W.2d at
524;  see also 3 Herbert T. Tiffany, The
Law of Real Property § 784 (Basil Jones
ed., 3d ed.1939) (stating that a use is ap-
parent ‘‘if its existence was indicated by
signs which must necessarily have been
seen, or which might have been seen or
known on a careful inspection by a person
ordinarily conversant with the subject, al-
though not readily or entirely visible’’).
The American Law Institute, apparently
finding this definition strained and unreal-
istic, has in the Restatement (Third) of
Property:  Servitudes excepted under-
ground utilities from the requirement that
the prior use be apparent.  See 1 Restate-
ment (Third) of Property:  Servitudes
§ 2.12 (requiring that either ‘‘existence of
the prior use was apparent or known to
the parties’’ or ‘‘the prior use was for
underground utilities serving either par-
cel’’).  A comment to this Restatement
section explains:  ‘‘Implying the servitude
will normally impose a relatively slight
economic burden, while the costs of relo-
cating the utility lines will often be high.’’
Id. cmt. g.

The City asserts that the prior use was
apparent because there were manholes at

Exhibits & Authorities p. 14 of 93



570 Iowa 687 NORTH WESTERN REPORTER, 2d SERIES

each end of the diagonal along which the
sewer lines ran and because there was a
sewer location map ‘‘available to Nichols
had he made a ‘reasonably prudent investi-
gation.’ ’’  We need not decide whether
these factors make the City’s prior use of
the Gilbert Drive Property apparent, nor
need we decide whether to take the Re-
statement (Third)’s approach of not requir-
ing prior use for underground utilities to
be apparent.  Even assuming the City’s
prior use was apparent, or that it is not
required to show that it was, the most
essential requirement for an easement by
implication is lacking:  the easement would
not be necessary to the beneficial enjoy-
ment of what the City claims is the domi-
nant tenement—i.e., Trail Avenue, Evans
Road, and Gilbert Drive.  See Wymer, 162
N.W.2d at 517 (stating that the implied
easement must be ‘‘essential to the benefi-
cial enjoyment of’’ the dominant tene-
ment);  Farmers Mechanics Sav. Bank v.
Campbell, 258 Iowa 1238, 1249, 141
N.W.2d 917, 923 (Iowa 1966) (‘‘necessary
to the reasonable enjoyment of the proper-
ty’’);  1 Restatement (Third) of Property:
Servitudes § 2.12(2) (‘‘[C]ontinuance of the
prior use [must be] reasonably necessary
to enjoyment of the parcel, estate, or inter-
est previously benefited by the use.’’);  25
Am.Jur.2d Easements § 29 (‘‘To imply an
easement on the severance of property
from the fact that one part of the property
has been subjected to a use for the benefit
of another part, it is essential that such
use be necessary and not merely conve-
nient to the beneficial enjoyment of the
dominant tenement.’’);  see also Schwob,
215 N.W.2d at 244 (explaining that while
‘‘strict necessity need not be proven, TTT

mere inconvenience is not enough’’).

Thus, we conclude that the City failed to
acquire an easement over the Gilbert
Drive Property by express reservation, by
prescription, by necessity, or by implica-
tion.  Notwithstanding, the City, in its

counterclaim, asserted that its deed to the
Nichols should be reformed based on the
doctrine of mutual mistake as to the ab-
sence of underground utilities on the Gil-
bert Drive Property.  We therefore turn
to consider this claim.

V. Mutual Mistake

[11–13] ‘‘A mistake is a belief that is
not in accord with the facts.’’  Restate-
ment (Second) of Contracts § 151 (1981).
As we have recently explained,

Mistakes involving contracts ‘‘can be
made in the formation, integration, or
performance of a contract.’’  Mistake in
expression, or integration, occurs when
the parties reach an agreement but fail
to accurately express it in writing.  Mis-
takes in the formation of contracts in-
clude mistakes in an underlying assump-
tion concerning matters relevant to the
decision to enter into a contract.  In this
category of mistake, the agreement was
reached and expressed correctly, yet
based on a false assumption.

State ex rel. Palmer v. Unisys Corp., 637
N.W.2d 142, 151 (Iowa 2001) (citations
omitted).

[14] When the mistake is in the ex-
pression of the contract, the proper reme-
dy is reformation, and ‘‘it normally makes
no difference if the mistake is mutual or
unilateral.’’  Id. (citation omitted);  accord
Merle O. Milligan Co. v. Lott, 220 Iowa
1043, 1046, 263 N.W. 262, 263–64 (1935)
(‘‘[A] mistake to justify the reformation of
a contract must have been in drawing the
instrument, and not in making the contract
out of which it grew;  that is, it must occur
in reducing to writing the contract upon
which the parties had agreed;  and in all
cases it must relate to something within
the contemplation of the parties in making
the contract, to something agreed upon,
but not contained in the written con-
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tract.’’);  Restatement (Second) of Con-
tracts § 155 (‘‘Where a writing that evi-
dences or embodies an agreement in whole
or in part fails to express the agreement
because of a mistake of both parties as to
the contents or effect of the writing, the
court may at the request of a party reform
the writing to express the agreement
TTTT’’).

[15] When the mistake is in the forma-
tion of the contract, on the other hand,
avoidance is the proper remedy.  United
States v. Williams, 198 F.3d 988, 994 (7th
Cir.1999) (citation omitted);  Restatement
(Second) of Contracts § 155 cmt. b;  see
also id.  § 202 (‘‘Reformation is the appro-
priate remedy when the mistake is one as
to expression, while voidance is the proper
remedy where a mistake as to a basic
assumption on which the contract was
based has a material effect on the agreed
exchange of performances.’’).  Specifically,
when

a mistake of both parties at the time a
contract was made as to a basic assump-
tion upon which the contract was made
has a material effect on the agreed ex-
change of performances, the contract is
voidable by the adversely affected party
unless he bears the risk of the mistake.

Id. § 152(1).

[16] In this case, the mistake was in
the formation of the contract, not in the
expression of the contract.  It is undisput-
ed that neither party was aware that the
sewer lines ran under the Gilbert Drive
Property.  Thus, they cannot have reached
an agreement with respect to the sewer
lines that was mistakenly expressed or
omitted from the quitclaim deed.  Conse-
quently, the mistake was not in the expres-
sion, and reformation is not the proper
remedy.  ‘‘Courts are not at liberty, under
the guise of reformation, to rewrite the
parties’ agreement and foist upon the par-
ties a contract they never made.’’  66 Am.

Jur.2d Reformation of Instruments § 1
(2001).

[17, 18] It is abundantly clear that the
mutual mistake present in this case is the
type of mistake that would make the con-
tract voidable by the parties.  See Restate-
ment (Second) of Contracts § 152 (‘‘Where
a mistake of both parties at the time a
contract was made as to a basic assump-
tion upon which the contract was made has
a material effect on the agreed exchange
of performances, the contract is voidable
by the adversely affected party unless he
bears the risk of the mistake TTTT’’).
However, a mutual mistake in the forma-
tion of a contract does not render it void;
it merely renders it voidable.  First State
Bank v. Shirley Ag Serv., Inc., 417 N.W.2d
448, 452 (Iowa 1987) (citing Restatement
(Second) of Contracts § 152, at 385).

A voidable contract is one where one or
more parties have the power, by a man-
ifestation of election to do so, to avoid
the legal relations created by the con-
tract, or by ratification of the contract to
extinguish the power of avoidance.

Restatement (Second) of Contracts § 7.
In the case of a voidable contract, if nei-
ther party seeks avoidance, the court can-
not void the contract, and the contract
remains valid.  First State Bank, 417
N.W.2d at 452 (citing Poole v. Poole, 219
Iowa 70, 74, 257 N.W. 305, 307 (1934)).

Accordingly, while the parties made a
mutual mistake in the formation of the
contract, because reformation is not the
proper remedy and neither party sought to
avoid the contract, the transaction between
the Nichols and the City was valid, and the
quitclaim deed the City gave the Nichols
on April 15, 1997 must be given effect as it
was originally written.  The district court
erred when it ruled that the City ‘‘ha[d]
the right to record a corrective deed TTT

reserving easements, 168 wide, lying 88 on
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each side of each of [the City’s] sewer
mains for their maintenance, repair, and
replacement.’’

We conclude the agreement between the
parties cannot be reformed to reserve an
easement to the City. Under the unique
facts of this case, the City had no legal
right to have its sewer lines running be-
neath the Nichols’ property free from any
accountability to the Nichols.1  Thus, we
turn to the Nichols’ trespass claim.

VI. Trespass

As previously stated, ‘‘fail[ing] to remove
from the land a thing which [a person] is
under a duty to remove’’ constitutes a
trespass.  Restatement (Second) of Torts
§ 158(c);  accord 75 Am.Jur.2d Trespass
§ 52 (1991);  see also Indep. Sch. Dist. v.
DeWilde, 243 Iowa 685, 693, 53 N.W.2d
256, 261 (1952) (holding that when tile
drain was laid beneath plaintiff’s property
without lawful right, ‘‘its presence there
[wa]s illegal and constitute[d] a continuing
trespass’’ (citations omitted)).  Because
the City has no legal right to have its
sewer lines on the Nichols’ property and
has failed to remove them, it is committing
a continuing trespass.

[19–21] The Nichols assert that under
such circumstances, they are entitled to a
‘‘mandatory injunction.’’  However, at
least when no statute expressly authorizes
injunctive relief, ‘‘[t]he decision to issue an
injunction TTT [is] a discretionary function
of the court based on the traditional princi-
ples of equity and the specific circum-
stances of the case.’’  Worthington v.
Kenkel, 684 N.W.2d 228, 232 (Iowa 2004)
(citing Kent Prods., Inc. v. Hoegh, 245
Iowa 205, 211, 61 N.W.2d 711, 714 (1953)).

Specifically, the following factors are con-
sidered in determining whether to enjoin a
tort:

(a) the nature of the interest to be pro-
tected,

(b) the relative adequacy to the plaintiff
of injunction and of other remedies,

(c) any unreasonable delay by the plain-
tiff in bringing suit,

(d) any related misconduct on the part
of the plaintiff,

(e) the relative hardship likely to result
to defendant if an injunction is
granted and to plaintiff if it is de-
nied,

(f) the interests of third persons and of
the public, and

(g) the practicability of framing and en-
forcing the order or judgment.

Restatement (Second) of Torts § 936(1).
Moreover, ‘‘[i]njunctive relief is an extraor-
dinary remedy that is granted with caution
and only when required to avoid irrepara-
ble damage.’’  Skow v. Goforth, 618
N.W.2d 275, 277–78 (Iowa 2000) (citing
Sear v. Clayton County Zoning Bd. of
Adjustment, 590 N.W.2d 512, 515 (Iowa
1999)).

Considering the foregoing factors and
principles in our de novo review, we con-
clude that the Nichols have not shown they
are entitled to injunctive relief in this case.
Foremost, the Nichols can be adequately
compensated by damages.  Mr. Nichols
conceded that it is possible to place either
a forty-eight-foot or a sixty-foot home on
the eastern half of the Gilbert Drive Prop-
erty without the sewer lines causing a
problem.  He requests an injunction for
the removal of the sewer lines in order to

1. It is unclear why the City did not complete
proceedings to acquire an easement using its
power of eminent domain.  See Iowa Code
§ 6A.4(6) (2003).  In any event, if the City
needs to go onto the Nichols property to

maintain the sewer lines without being liable
for trespass, it must either purchase an ease-
ment from the Nichols or condemn an ease-
ment under the procedure set forth in Iowa
Code chapter 6B.
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place a sixty-foot home with an attached
garage on the property facing Evans
Road.  However, he admitted that he did
not know whether he was going to put a
forty-eight-foot or a sixty-foot home on the
eastern half at the time he received the
Gilbert Drive Property or even at the time
he ordered the homes.  Nichols obtained
the property to place a modular home
thereon and sell it, and he is still able to do
so.  He cannot come to a court in equity
and ask the City to remove the sewer lines
at great expense and disruption to the
public just because he insists on making
one specific use of the property when he
admits he did not acquire the property for
that specific use.  See Riggs v. Meka, 236
Iowa 118, 122, 17 N.W.2d 101, 103 (1945)
(‘‘One seeking equity must do equity and
be in court with clean hands.’’);  Burns v.
Prudential Ins. Co. of Am., 229 Iowa 616,
618, 294 N.W. 906, 907 (1940) (‘‘He who
seeks equity must at least offer to do
equity.’’);  Coulter v. Smith, 201 Iowa 984,
988, 206 N.W. 827, 828 (1926) (‘‘The plain-
tiff can ask equity only on condition that
he does equity.’’).

[22, 23] Although injunctive relief is
not warranted here, the Nichols have es-
tablished a claim of trespass and, as such,
are entitled to damages.  See 75 Am.
Jur.2d Trespass § 117 (‘‘From every un-
lawful entry, or every direct invasion of
the person or property of another, the law
infers some damage.’’).  The measure of

damages for trespass is either the diminu-
tion of the property value caused by the
encroachment or the cost to remove the
encroachment.  See White v. Citizens
Nat’l Bank, 262 N.W.2d 812, 817 (Iowa
1978);  Restatement (Second) of Torts
§§ 929–30;  75 Am.Jur.2d Trespass §§ 130,
133.  Because we have already concluded
that the City is not obligated to remove
the sewer lines, the Nichols are entitled to
damages equal to the difference between
the value of the Gilbert Drive Property on
April 15, 1997 and the value it would have
had on that date if the City’s sewer lines
were not running beneath the land.  We
reject all other claims for damages based
on trespass.2  We remand to the district
court for a determination of damages
based on the diminution in the value of the
Gilbert Drive Property.  See In re Mar-
riage of Bergfeld, 465 N.W.2d 865, 871
(Iowa 1991) (noting that an ‘‘appellate
court may remand an equity case for fur-
ther proceedings when essential to effectu-
ate justice’’) (citing Wolf v. Murrane, 199
N.W.2d 90, 101 (Iowa 1972));  accord Iowa
R.App. P. 6.26 (‘‘[I]f it appears from the
record that the material facts relating [to
an issue] were not fully developed at the
trial or if in the opinion of the appellate
court the ends of justice will be served
thereby, a new trial shall be awarded of
such issue or the whole case.’’);  see also
Weinhold v. Wolff, 555 N.W.2d 454, 466
(Iowa 1996) (remanding a case reviewed de

2. We note that while damages for loss of use
and discomfort and annoyance may be recov-
erable in some cases of trespass to land, see
75 Am.Jur.2d Trespass § 130, such damages
are not appropriate in this case.  Loss-of-use
damages are available when the trespasser
dispossesses the landowner of the land or
prevents his or her use of the land.  See
Restatement (Second) of Torts § 931 illus. 1.
The City did not dispossess the Nichols of the
Gilbert Drive Property and did not prevent
them from using the land—at most, as dis-
cussed above, the presence of the sewer lines

prevented one specific use of a portion of the
property.

A landowner who is also an occupant of the
land may recover damages for discomfort and
annoyance.  See id. § 929(1)(c).  However,
‘‘[t]he owner of land who is not an occupant
is not entitled to recover for these harms
except as they may have affected the rental
value of his land.’’  Id. cmt. e.  The Nichols
were not occupants of the land and were not
renting out the land.  Thus, they cannot re-
cover damages for discomfort and annoyance.

Exhibits & Authorities p. 18 of 93



574 Iowa 687 NORTH WESTERN REPORTER, 2d SERIES

novo to the district court to calculate dimi-
nution in value damages for nuisance).

VII. The Nichols’ Claim for Rent

[24] Generally, a claim for rent based
on occupancy of property and a claim for
trespass are mutually exclusive.  See
Hawkeye Land Co. v. Laurens State Bank,
480 N.W.2d 854, 857 (Iowa 1992) (citing 49
Am.Jur.2d Landlord and Tenant § 1116
(1970)).  However, the Nichols’ claim for
rent in this case is not based solely on the
trespass, but the implied-in-fact contract
derived from its written demand to the
City for the payment of $350 per month
commencing April 1, 2000.

[25] An implied-in-fact contract re-
quires mutual manifestation of assent.
Frank Millard & Co. v. Housewright
Lumber Co., 588 N.W.2d 440, 442 (Iowa
1999) (citing Ringland–Johnson–Crowley
Co. v. First Cent. Serv. Corp., 255 N.W.2d
149, 152 (Iowa 1977)).  Generally, silence
or inaction does not constitute a manifes-
tation of assent.  Restatement (Second) of
Contracts § 69 cmt. a;  E. Allan Farns-
worth, Contracts § 3.14 (3d ed.1999) (stat-
ing it is a ‘‘fundamental TTT tenet that
mere silence is not acceptance’’).  There
are exceptions to this general rule when:
(1) ‘‘an offeree takes the benefit of offered
services with reasonable opportunity to
reject them and reason to know that they
were offered with the expectation of com-
pensation,’’ Restatement (Second) of Con-
tracts § 69(1)(a);  (2) ‘‘the offeror has
stated or given the offeree reason to un-
derstand that assent may be manifested
by silence or inaction, and the offeree in
remaining silent and inactive intends to
accept the offer,’’ id. § 69(1)(b);  (3) ‘‘be-
cause of previous dealings or otherwise, it
is reasonable that the offeree should noti-
fy the offeror if he does not intend to ac-
cept,’’ id. § 69(1)(c);  and (4) in some cir-
cumstances, when the offeree ‘‘does any

act inconsistent with the offeror’s owner-
ship of offered property,’’ id. § 69(2).

None of these exceptions is applicable to
the facts of this case.  Thus, the City’s
silence and inaction in response to Mr.
Nichols’ offer to enter into a landlord-
tenant relationship did not constitute ac-
ceptance.  Accordingly, there was no con-
tract for rent between the parties, express
or implied-in-fact, and the City does not
owe the Nichols rent.

VIII. Conclusion

For the foregoing reasons, we affirm the
portion of the district court’s decision hold-
ing the City retained ownership of the
sewer lines on the Gilbert Drive Property
and finding it was not liable to the Nichols
for rent.  We reverse the district court’s
ruling that the City reserved an easement
by implication over the property and was
therefore entitled to record a correction
deed.  Finally, we reverse the district
court’s conclusion that the presence of the
sewer lines on the property did not consti-
tute a trespass, and we remand for a de-
termination of the amount of damages
owed to the Nichols on that claim.

AFFIRMED IN PART, REVERSED
IN PART, AND REMANDED.

All justices concur except LARSON, J.,
who takes no part.

,
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here, no other vehicle is involved and the
person struck is instantly killed defendant
could not be subjected to criminal respon-
sibility because of the legal impossibility of
complying with the statute requirements
to inform’’).  Thus, as a matter of law
Tarbox could not have violated section
321.261.

The State argues if we do not construe
section 321.261 to require drivers like Tar-
box to stay at the scene until the police
arrive, the statutory purpose of section
321.261 would be frustrated.  The State
claims allowing a person to flee from the
scene of an accident allows that person to
evade possible criminal and civil liability
for driving recklessly, driving while intoxi-
cated, driving with a suspended or revoked
license, or using another’s vehicle without
permission.  This argument does not
prompt us to interpret the statute differ-
ently.

First, in construing a statute ‘‘[w]e do
not speculate as to the probable legislative
intent apart from the words used in the
statute.’’ State v. Adams, 554 N.W.2d 686,
689 (Iowa 1996).  Second, we may not
extend, enlarge, or otherwise change the
meaning of a statute under the pretext of
construction.  Auen, 679 N.W.2d at 590.
Third, penal statutes are not elastic and
we must construe them strictly against the
State.  Gonzalez, 718 N.W.2d at 308.

Finally, the construction we have given
section 321.261 does not allow a person,
such as Tarbox, to flee from the scene of
an accident allowing that person to evade
possible criminal and civil liability for driv-
ing recklessly, driving while intoxicated,
driving with a suspended or revoked li-
cense, or using another’s vehicle without
permission under the laws of Iowa.  The
Code of Iowa requires a person involved in
an accident causing personal injury to any
person to contact the authorities immedi-
ately.  Iowa Code § 321.266. The State
had the option of charging Tarbox with a

violation of section 321.266, but chose not
to do so.

Accordingly, the district court did not
err when it granted Tarbox’s motion to
dismiss.

VI. Disposition.

Accepting the facts alleged by the State
in the trial information and minutes as
true, we find as a matter of law Tarbox did
not violate Iowa Code section 321.261.
Therefore, the district court was correct
when it granted Tarbox’s motion to dis-
miss.  Consequently, we vacate the deci-
sion of the court of appeals and affirm the
order of the district court granting Tar-
box’s motion to dismiss.

DECISION OF COURT OF AP-
PEALS VACATED;  DISTRICT COURT
JUDGMENT AFFIRMED.

,
  

Stephen GRAY and Shelly Gray,
Husband and Wife,

Appellants

v.

James R. OSBORN, III, Appellee,

Tamra Randall, Intervenor–Appellee.

Tamra Randall, Appellee

v.

Stephen Gray and Shelly
Gray, Appellants,

Joan K. Peck and Marjorie A.
Thirkettle, Intervenors–

Appellees.

No. 05–1850.

Supreme Court of Iowa.

Oct. 5, 2007.
Background:  Subdivision lot owners
brought action against neighbor for tempo-
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rary and permanent injunction, claiming
trespass and seeking damages for destruc-
tion of fence, cleanup costs, and the cost to
rebuild the fence. Neighbor filed counter-
claim for declaratory relief, seeking a dec-
laration of the existence of an easement
over the lot. Adjoining landowners inter-
vened, claiming an interest in the ease-
ment, and grantor also intervened. The
District Court, Benton County, Kristin L.
Hibbs, J., entered judgment for neighbor,
and lot owners appealed. After transfer,
the Court of Appeals reversed and re-
manded. The Supreme Court granted fur-
ther review.

Holdings:  The Supreme Court, Appel, J.,
held that:

(1) Court would review for errors of law
rather than de novo, and

(2) subdivision plat created an express in-
gress and egress easement across sub-
division lot in favor of neighbors.

Decision of the Court of Appeals vacated;
District Court judgment affirmed.

1. Appeal and Error O846(1), 893(1)
 Declaratory Judgment O393

Supreme Court would review ease-
ment dispute for errors of law rather than
de novo; lot owners’ original action was
filed as a ‘‘petition at law,’’ while neighbor
counterclaimed for declaratory judgment,
and the parties made evidentiary objec-
tions during trial, some of which were
sustained.

2. Declaratory Judgment O253
Whether a declaratory judgment ac-

tion is considered legal or equitable in
nature is determined by the pleadings, the
relief sought, and the nature of each case.

3. Appeal and Error O845(1)
The Supreme Court generally hears a

case in the same manner in which it was
tried to the district court.

4. Appeal and Error O1008.1(2),
1010.1(6)

On review for errors of law, the trial
court’s findings carry the force of a special
verdict and are binding if supported by
substantial evidence; if the findings are
ambiguous they will be construed to up-
hold, not defeat, the judgment.

5. Easements O17(4)

Subdivision plat created an express
ingress and egress easement across subdi-
vision lot in favor of neighbors, although
plat did not specify which property was the
dominant estate; easement’s location and
dimension was specifically delineated on
the plat, term ‘‘easement’’ was used, and
easement’s ingress and egress purpose
was explicitly noted, easement connected
to public roadway to which lot already had
access, grantor testified that purpose in
creating easement was to benefit the east-
ern half of her property, plat for second
subdivision filed by grantor explicitly
pointed to neighbors’ lots as the dominant
estate, and lot owners had notice of the
easement and placed fence on southern
border of easement.

6. Easements O1

An easement is a restriction on anoth-
er person’s property rights.

7. Easements O12(1), 14(1)

Express grant or reservation is one of
the ways an easement may be created.

8. Frauds, Statute of O60(1)

Because an easement is an interest in
real property, any express easement falls
within the statute of frauds and must be in
writing.  I.C.A. § 622.32.

9. Easements O17(4)

An easement created via a plat map is
valid under Iowa law.
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10. Easements O12(2)
No magic words or terms of art are

necessary to create an easement.

11. Easements O1
In determining the existence of an

easement, the intention of the parties is of
paramount importance.  Restatement
Third of Property (Servitudes) § 2.2.

12. Easements O27
Easements are extinguished when the

dominant and servient estates merge.

Gregory J. Epping of Terpstra, Epping
& Willett, Cedar Rapids, for appellants.

Mark E. Mossman of Mossman & Moss-
man, L.L.P., Vinton, for appellees Osborn
and Randall.

Vernon P. Squires of Bradley & Riley,
P.C., Cedar Rapids, for intervenors-appel-
lees Peck and Thirkettle.

APPEL, Justice.

In this case, we consider whether land-
owners have an easement across the prop-
erty of an adjoining landowner or whether
they committed trespass when they at-
tempted to exercise rights pursuant to the
claimed easement.  The district court
found that an express easement existed
and dismissed claims for trespass and in-
junctive relief.  The court of appeals re-

versed, and we granted further review.
For the reasons expressed below, the deci-
sion of the court of appeals is vacated and
the decision of the district court is af-
firmed.

I. Factual Background and Proceed-
ings.

The facts in this case are generally un-
disputed.  Tamra Randall owned undevel-
oped property in rural Benton County.  In
September 1996, Randall recorded the con-
sent and dedication agreement and plat for
what is now known as Maple Ridge Es-
tates I. The plat called for the subdivision
of the land into five lots.  The plaintiffs,
Stephen and Shelly Gray, currently own
Lot 5.

The plat for Maple Ridge Estates I
states that an ingress-egress easement
runs across the northern border of Lot 5.
The easement is indicated by a dotted line
running parallel to the northern border of
the property with the phrase ‘‘508 ingress
egress easement’’ placed in the middle of
the area between the northern border of
Lot 5 and the dotted line.  The easement
abuts a public roadway, 59th Street Trail,
on its western end.  The eastern end of
the easement connects with property that
is not described on the plat.  In the words
familiar to those experienced in real estate
transactions, the dominant estate was not
specifically identified or described with
particularity on the plat.

Exhibits & Authorities p. 26 of 93



858 Iowa 739 NORTH WESTERN REPORTER, 2d SERIES

The consent and dedication agreement,
however, did not explicitly refer to an in-
gress-egress easement across Lot 5.  The
only restriction concerning building in the
subdivision is a setback restriction, requir-
ing all buildings to be at least fifty feet
from any public roadway and no closer
than twenty feet from any side lot line.

These documents also did not mention
the existence of a private gravel road
which lay north of the easement and con-
nected 59th Street Trail to lands to the
east.  At the time of the September 1996
filings, Randall was enmeshed in a dispute
with her northern neighbors, Kenneth and
Marcia Rick, regarding the ownership of
the gravel road.  The Ricks claimed own-
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ership to the northern two-thirds of the
gravel road, and litigation commenced re-
garding the precise boundary between the
two properties.  Prior to the dispute,
Randall had been using the road to access
property she owned to the east of Maple
Ridge Estates I.

Randall decided that in light of the
boundary dispute, she needed to designate
a fifty-foot easement, on what was indis-
putably her property, across the northern
boundary of Lot 5.  Thus, in the event she
was unsuccessful in her litigation with the
Ricks, Randall would continue to have se-
cure access to her eastern property
through the easement.  If unsuccessful,
she intended to relocate the road across
the fifty-foot easement reserved in the plat
for Maple Ridge Estates I.

In January 1998, Randall prevailed in
her litigation with the Ricks.  As a result
of her success, Randall could still access
her eastern property by way of the gravel
road.  She took no action at that time,
therefore, to relocate the gravel road onto
the easement.

In early 2000, Randall filed a plat for
Maple Ridge Estates II.  At the time she
recorded this plat, she was still the owner
of Lot 5 in Maple Ridge Estates I. Maple
Ridge Estates II subdivides property lo-
cated to the east of Maple Ridge Estates I.
The plat for Maple Ridge Estates II shows
the same fifty-foot, ingress-egress ease-
ment along the northern border of Lot 5 of
Maple Ridge Estates I.  The Maple Ridge
Estates II plat does not alter the location,
dimension, or purpose of the easement.

As with the Maple Ridge Estates I plat,
Randall also filed covenants related to Ma-
ple Ridge Estates II. The restrictive cove-
nants convey a fifty-foot easement to the
owners of Lots 3 and 4 ‘‘over and upon the
road shown on the plat for Maple Ridge
Estates IITTTT’’

After these documents related to Maple
Ridge Estates I and Maple Ridge Estates
II were recorded, a series of land transac-
tions occurred.  Ultimately, Stephen and
Shelly Gray, the plaintiffs in this case,
became owners of Lot 5 in Maple Ridge
Estates I. The Grays’ deed specifically not-
ed that their purchase was subject to all
covenants, restrictions, and easements of
record.  In adjoining Maple Ridge Estates
II, Joan K. Peck and Marjorie A. Thirket-
tle became owners of Lot 3 and James R.
Osborn III became owner of Lot 4.

Prior to the purchase of their interest in
Maple Ridge Estates I, Lot 5, the Grays
obtained an abstract of title and a title
opinion.  The Grays were further provided
with a copy of the plat for Maple Ridge
Estates I by their realtor.  The Grays saw
the wording related to the easement on the
plat, but professed to have difficulty read-
ing it because of the copy’s poor, fuzzy
quality.  The Grays claim to have been
told by someone that the easement was for
utility purposes only.

After purchasing the property, the
Grays decided to construct a fence for
their horses.  Worried about possible re-
strictions, Stephen Gray questioned
Randall as to the fence’s proper location.
At trial, Randall testified that she told
Gray not to construct any type of perma-
nent fence within the fifty-foot easement.
Gray disputed this testimony, claiming
that there was no mention of the ease-
ment.  In any event, the Grays’ fence es-
sentially follows the southern line of the
fifty-foot easement.

After Osborn constructed his home on
Maple Ridge Estates II, Lot 4, Peck and
Thirkettle became concerned about the
proximity of their home on Lot 3, to the
driveway used by Osborn to reach his resi-
dence. Osborn, Peck, and Thirkettle were
utilizing the gravel road, which lay north
of the easement, to access their property.
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The end of the road, however, veered
south and crossed onto the Peck/Thirkettle
lot in order to connect to Osborn’s lot.
After considerable discussion, Osborn
agreed to change his manner of access by
constructing a driveway ‘‘spur’’ on the
Grays’ land, which he believed was subject
to the ingress-egress easement.

No one contacted the Grays before con-
struction began on Osborn’s new access.
From here, the dispute escalated.  The
Grays built a temporary and later a per-
manent fence blocking access to the new
driveway.  Osborn reacted by destroying
the fence with a skid loader.

Shortly after the destruction of the
Grays’ fence, they filed an action in district
court for temporary and permanent injunc-
tion, claiming trespass and seeking dam-
ages for the destruction of the fence,
cleanup costs, and the cost to rebuild the
fence.  Osborn filed a counterclaim for
declaratory relief, seeking a judicial decla-
ration of the existence and validity of a
fifty-foot, ingress-egress easement over
Lot 5. Peck and Thirkettle intervened,
claiming an interest in the easement as
adjoining landowners.  Randall also inter-
vened as a portion of the claimed easement
lays on her property directly north of the
Grays.

In June 2004, the district court denied
the application for a temporary injunction,
but ordered Osborn not to expand the spur
and ordered that no one exercise addition-
al use of the easement.  At trial, the Grays
claimed Osborn violated the order by using
the easement as a parking lot during his
Halloween party and sought monetary
damages for this violation.  Osborn, in
turn, alleged that the Grays constructed a
shed on the easement in violation of the
court’s order.

The matter came to trial on May 9, 2005.
On October 10, 2005, the district court
found in favor of Osborn and the other

parties aligned with him.  According to the
district court, the recorded documents
demonstrated the existence of an express
fifty-foot easement over the northern
boundary of the Grays’ lot.  The district
court further found that the easement was
for the benefit of Lots 3 and 4 owned by
Peck, Thirkettle, and Osborn in Maple
Ridge Estates II.  The Grays filed a time-
ly notice of appeal.

We transferred the case to the court of
appeals.  The court of appeals found that
the two filed plats were insufficient to
create an easement because they were
made at different times and because the
language of the second plat cannot be used
to create an easement over the Grays’
land.  The court of appeals reversed the
district court order and remanded the case
for consideration of the Grays’ claims for
trespass and injunctive relief.  We granted
further review.

II. Standard of Review.

[1–4] The parties do not agree on the
appropriate standard of review.  The
Grays contend our review is de novo as the
determination of easement rights is equita-
ble.  Osborn and aligned parties assert our
review is for errors of law.  We agree.
The original action was filed by the Grays
as a ‘‘petition at law,’’ while Osborn coun-
terclaimed for declaratory judgment.
Whether a declaratory judgment action is
considered legal or equitable in nature is
‘‘determined by the pleadings, the relief
sought and the nature of each case.’’
Bjork v. Dairyland Ins., 174 N.W.2d 379,
382 (Iowa 1970).  Further, the parties
made evidentiary objections during trial,
some of which were sustained, which sug-
gests a trial at law.  Because we generally
hear a case in the same manner in which it
was tried to the district court, our review
is for errors of law.  Johnson v. Kaster,
637 N.W.2d 174, 177 (Iowa 2001).  ‘‘The
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trial court’s findings carry the force of a
special verdict and are binding on us if
supported by substantial evidence.  If the
findings are ambiguous they will be con-
strued to uphold, not defeat, the judg-
ment.’’  Id.

III. Discussion.

[5] In their review, the court of ap-
peals addressed the issue of whether two
successive plats could be read together to
create an express easement.  Whether two
successively filed documents may be read
together to create an easement appears to
be a matter of first impression.  We be-
lieve, however, that there is an antecedent
legal question that is wholly dispositive.
For the reasons discussed below, we hold
that the plat for Maple Ridge Estates I
alone creates an express easement across
the Grays’ property in favor of Osborn and
the aligned parties.

[6–8] An easement is a restriction on
another person’s property rights.  Indep.
Sch. Dist. of Ionia v. De Wilde, 243 Iowa
685, 692, 53 N.W.2d 256, 261 (1952).  Ex-
press grant or reservation is one of the
ways an easement may be created.  Nich-
ols v. City of Evansdale, 687 N.W.2d 562,
568 (Iowa 2004).  Because an easement is
an interest in real property, any express
easement falls within the statute of frauds
and must be in writing.  See Iowa Code
§ 622.32 (2007).

[9–11] An easement created via a plat
map is valid under Iowa law.  Maddox v.
Katzman, 332 N.W.2d 347, 351 (Iowa Ct.
App.1982).  Today, no magic words or
terms of art are necessary to create an
easement.  In determining the existence of
an easement, the intention of the parties is
of paramount importance.  Restatement
(Third) of Property:  Intent to Create a
Servitude § 2.2 cmt. d (2000).

The recorded plat for Maple Ridge Es-
tates I clearly denotes an intention to cre-
ate an easement along the northern border
of Lot 5. Not only is the easement’s loca-
tion and dimension specifically delineated,
the precise term ‘‘EASEMENT’’ is used.
Moreover, the easement’s purpose—in-
gress and egress—is explicitly noted.  See
Iowa Code § 354.6(2) (‘‘Easements neces-
sary for the orderly development of the
land within the plat shall be shown and the
purpose of the easement shall be clearly
stated.’’).  The Grays’ reliance on Mad-
dox’s requirement of a detailed description
of the easement’s purpose, therefore, is
without merit as ingress egress is suffi-
ciently comprehensive.

Nevertheless, plaintiffs argue that the
easement must fail because the plat does
not specifically state which property is to
be the easement’s dominant estate.
Where there is a technical deficiency in a
land transaction, however, we have held
the ambiguity may be resolved by resort-
ing to the intention of the parties as
gleaned from the instrument itself and the
surrounding circumstances, including sub-
sequent conduct by the parties.  Goss v.
Johnson, 243 N.W.2d 590, 595 (Iowa 1976)
(citing Flynn v. Michigan–Wisconsin
Pipeline Co., 161 N.W.2d 56, 64–65 (Iowa
1968)).

[12] The instrument and the surround-
ing circumstances clearly show that the
property abutting the east end of the ease-
ment is the dominant estate.  First, the
plat states that the easement’s purpose is
for ingress and egress and the easement
itself connects the eastern property to a
public roadway—59th Street Trail.  Thus,
on its face, the easement explicitly is de-
signed to provide access to the public high-
way.  This articulated purpose is irrecon-
cilable with the Grays’ claim that Lot 5
serves as both the servient and dominant
estate.  Lot 5 already has direct access to
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59th Street Trail, so it would glean no
benefit from the easement.  Moreover, as
easements are extinguished when the dom-
inant and servient estates merge, it would
be both illogical and impossible to create
an easement for the benefit of the same
land which the easement burdens. The
plat’s obvious import, therefore, is that the
property to the east of Lot 5, unconnected
to the roadway, is the dominant estate.

Second, Randall testified at trial that
her purpose in creating an easement on
Maple Ridge Estate I plat was to benefit
the eastern half of her property.  This
testimony is consistent with her contempo-
raneous boundary dispute with the Ricks.
Had Randall not prevailed, she would not
have had access to her property east of
Lot 5.

Third, the plat for Maple Ridge Estates
II explicitly points to Lots 3 and 4 as the
dominant estates.  It may be true, as the
Grays claim, that ‘‘construing together
deeds and mortgages made at different
times, by different parties, with different
objects, having nothing in common except
that they refer to some one or more of
adjoining lots with which they are con-
cerned’’ is ordinarily not sufficient to cre-
ate an easement.  28A C.J.S. Easements
§ 57 at 235–38 (2007).  In this case, how-
ever, both plats were filed by a common
owner, Randall, prior to her sale of Lot 5,
only a few years apart, and for arguably
the same purpose.  If nothing else, the
second plat evidences Randall’s intent, as
subsequent conduct by the parties, to cre-
ate an easement over Lot 5 for the benefit
of her eastern property.

Finally, it is clear that the Grays are
chargeable with actual notice of the ease-
ment.  Stephen Gray testified that at the
time of his purchase of Lot 5 he was
provided a copy of the plat for Maple
Ridge Estates I.  He stated that although
an easement was clearly visible on the

plat, he could not read the words ‘‘ingress’’
and ‘‘egress’’ because their copy was diffi-
cult to read.  The Grays mistakenly be-
lieved that the easement was for utility
purposes only.  This court held long ago,
however, that

[o]ne who purchases land with knowl-
edge of facts as would put a prudent
person upon inquiry, which, if prosecut-
ed with ordinary diligence, would lead to
actual notice of rights claimed adversely
by another, is chargeable with the actual
notice he would have received.

Johnson v. Chicago B. & Q. R.R., 202 Iowa
1282, 1288–89, 211 N.W. 842, 846 (1927).
At the very least, the plat for Maple Ridge
Estates I clearly put the Grays on inquiry
notice.  Additionally, although Stephen
Gray denied Randall’s testimony that she
specifically informed him of the easement
during their telephone conversation, the
fact that the Grays ultimately placed their
fence on the southern border of the ease-
ment is strongly suggestive of actual
knowledge.

Because we hold that the Maple Ridge
Estates I plat established an express ease-
ment, we need not address the question of
whether an express easement is created by
two separate documents under the facts
and circumstances presented in this case.

IV. Conclusion.

By specifically providing the location,
dimension, and purpose of the easement,
the plat for Maple Ridge Estates I created
an express easement over the plaintiffs’
lot.  Any ambiguity, moreover, as to the
easement’s dominant estate is resolved by
resort to the intention of the parties.
Both the instrument itself and the sur-
rounding circumstances support a finding
of a valid easement.
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DECISION OF COURT OF AP-
PEALS VACATED;  DISTRICT COURT
JUDGMENT AFFIRMED.

,
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Robert A. BREDE and Linda
L. Brede, Appellants,

v.

Gary G. KOOP and Annabelle
J. Koop, Appellees.

No. 04–0740.

Supreme Court of Iowa.

Dec. 16, 2005.

Background:  Servient landowner brought
claims for trespass, injunctive relief, and
declaratory judgment against dominant
landowners regarding use of gravel road.
Dominant landowners counterclaimed
seeking prescriptive easement. The Dis-
trict Court, Butler County, John S. Mack-
ey, J., ruled that dominant landowners had
prescriptive easement and easement by
implication. Servient landowners appealed.
The Court of Appeals reversed. Dominant
landowners appealed.

Holdings:  The Supreme Court, Ternus,
J., held that:

(1) servient landowners did not have no-
tice of dominant landowners’ claim of
right to use gravel driveway for re-
quired ten-year period;

(2) expenditure of labor and money by
dominant landowners to maintain road
did not put servient landowners on in-
quiry notice of their claim of right;

(3) dominant landowners’ maintenance of
road was not made in reliance on oral
agreement or express consent; and

(4) use of gravel road was not a reason-
able necessity as required for ease-
ment by implication.

Court of Appeals decision vacated, district
court judgment reversed, and remanded.

1. Appeal and Error O893(2)
A case tried in equity is reviewed de

novo.

2. Appeal and Error O895(1)

In a de novo review, the appellate
court examines the facts as well as the law
and decides the issues anew.

3. Appeal and Error O895(2)

In de novo review, the district court’s
factual findings are accorded weight, but
are not binding.

4. Easements O5

An easement by prescription is similar
to the concept of adverse possession; it is
created when a person uses another’s land
under a claim of right or color of title,
openly, notoriously, continuously, and hos-
tilely for ten years or more.

5. Easements O36(1)

The facts relied upon to establish a
prescriptive easement must be strictly
proved; they cannot be presumed.

6. Easements O8(1), 9(1)

Prescriptive easement requirement of
hostility refers to declarations or acts that
show the declarant or actor claims a right
to use the land; similarly, a claim of right
requires evidence showing an easement is
claimed as a right.

7. Easements O5

For a prescriptive easement, it must
be established that the servient owner had
express notice of the claim of right, not
just the use of the land.

8. Easements O5

Notice to the servient owner of a
claim of right to a prescriptive easement
may be actual or established by known
facts of such a nature as to impose a duty
to make inquiry which would reveal the
existence of an easement.

9. Easements O8(2), 9(1)

A claim of right to a prescriptive ease-
ment must be shown by evidence indepen-
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dent of the use of the easement, as permis-
sive use of land is not considered to be
hostile or under a claim of right.

10. Easements O8(1)

Continued use does not, by mere lapse
of time, become hostile or adverse for pur-
poses of a prescriptive easement.

11. Easements O8(2)
An easement by prescription may

arise in those instances in which the origi-
nal entry upon the lands of another is
under an oral agreement or express con-
sent of the servient owner and the party
claiming the easement expends substantial
money or labor to promote the claimed use
in reliance upon the consent or as consid-
eration for the agreement.

12. Easements O5
Servient owners did not have notice of

dominant owners’ claim of right to use
driveway across the property for required
10 years to establish a prescriptive ease-
ment; dominant owners only notified ser-
vient owners of their claimed right to use
the driveway two years prior to declarato-
ry judgment action to determine dominant
owners’ rights, and even if dominant own-
ers’ prior use of driveway put servient
owners on inquiry notice, prior use was
permitted by predecessor servient owner.

13. Easements O5
Dominant owners’ expenditure of la-

bor and money to maintain the driveway
across servient owners’ land did not put
servient owner on inquiry notice of claim
of right for ten-year period required for
prescriptive easement, given that use of
the driveway was permitted by prior ser-
vient owner.

14. Easements O8(2)
Dominant owners’ expenditure of la-

bor and money to maintain gravel drive-
way across servient owners’ property was

not made in reliance on an oral agreement
or express consent to use the driveway,
and thus, such expenditures did not estab-
lish a prescriptive easement.

15. Easements O15.1

An easement by implication is one
which the law imposes by inferring the
parties to a transaction intended that re-
sult, although they did not express it.

16. Easements O15.1

An easement by implication arises un-
der the following conditions: (1) a separa-
tion of the title,  (2) a showing that, before
the separation took place, the use giving
rise to the easement was so long continued
and obvious that it was manifest it was
intended to be permanent, (3) it must ap-
pear that the easement is continuous rath-
er than temporary, and (4) that it is essen-
tial to the beneficial enjoyment of the land
granted or retained.

17. Easements O15.1

For purposes of easement by implica-
tion, an easement is ‘‘essential’’ when it is
reasonably necessary, as distinguished
from being merely convenient.

18. Easements O16

The intent to grant or reserve an
easement by implication must be deter-
mined as of the time of the severance of
the unity of ownership.

19. Easements O18(3)

Easement over gravel driveway to
reach dominant owners’ property was not
a reasonable necessity, as required to es-
tablish an easement by implication, where,
at time of separation of title, parties con-
tracted for an easement along edge of
property as access to dominant estate,
rather than on gravel driveway.
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Dale E. Goeke of Hagemann & Goeke,
Waverly, for appellants.

Christopher C. Foy of Leslie, Collins &
Foy, Waverly, for appellees.

TERNUS, Justice.

The appellants, Linda and Robert Bre-
de, filed this action for trespass, injunctive
relief, and a declaratory judgment against
their neighbors, appellees Gary and Anna-
belle Koop.  The Bredes claimed the
Koops had no right to use a gravel drive-
way crossing the Bredes’ property and
leading to the Koops’ residence.  The
Koops filed a counterclaim seeking a de-
claratory judgment that they had a pres-
criptive easement in the road.  After a
bench trial, the district court ruled the
facts supported the establishment of a
prescriptive easement and an easement by
implication.  Based on this conclusion, the
court dismissed the Bredes’ claims.

The Bredes’ appeal was transferred to
the court of appeals.  That court reversed
the district court’s decision that the Koops
had a prescriptive easement and an ease-
ment by implication.  The court of appeals
also concluded the Koops were not entitled
to use the gravel driveway under general
equitable considerations.  Finally, the
court affirmed the trial court’s dismissal of
the Bredes’ trespass action.

We granted further review.  Upon our
consideration of the issues, we vacate the
decision of the court of appeals, reverse
the decision of the district court, and re-
mand this case for further proceedings
consistent with this opinion.

II. Scope of Review.

[1–3] This case was tried in equity.
Therefore, our review is de novo.  See
Johnson v. Kaster, 637 N.W.2d 174, 177
(Iowa 2001).  In a de novo review, the
appellate court examines the facts as well
as the law and decides the issues anew.

Id.  The district court’s factual findings
are accorded weight, but are not binding.
Id. at 177–78.

III. Facts and Prior Proceedings.

The Bredes and Koops are neighbors.
The Koops’ property is directly south of
the Bredes’ land.  Both parcels, as well as
adjoining land, were originally owed by
one Charles Osweiler.  In 1971, Osweiler
divided his property into lots.  Access to
the interior lots, which included the prop-
erty at issue here, was provided by a
perpetual easement over a thirty-three
foot wide strip of land known as lot 9 or
the subdivision road.

Osweiler sold two of the interior lots to
his son-in-law John Fink in 1971, retaining
lot 7 directly to the south of the property
sold to Fink.  The subdivision road abut-
ted the east property line of Fink’s land
and ended at the northeastern corner of
lot 7.  Osweiler intended to build a home
on lot 7 and, in fact, put in a foundation for
that purpose.  Around the same time,
Osweiler, with his son-in-law’s assistance,
made substantial improvements to an old
dirt path that started where the subdivi-
sion road ended at the northeast corner of
lot 7, angled across lot 7, and terminated
at the house site.  Osweiler raised the
level of the dirt path to provide for drain-
age and covered it with gravel to create a
usable driveway.

Lot 7 and the subdivision road were
eventually sold to a couple who erected a
house on the foundation previously built by
Osweiler.  This property, including the
subdivision road, was subsequently pur-
chased by Danny and Brenda Christie in
1977.  In 1979, Fink purchased the north-
eastern section of lot 7 from the Christies
in order to make his property square and
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large enough for a house.  This sale cut off
the Christies’ access to the subdivision
road.  So, in the deed to Fink, the Christ-
ies retained a thirty-three foot easement
along the eastern edge of the conveyed
land for access purposes.  This easement
linked the Christies’ property to the subdi-
vision road, but was generally in a differ-
ent location than the driveway that angled
across the property sold to Fink.

Notwithstanding the express easement
reserved in Fink’s deed, the Christies and
their successors in interest continued to
use the gravel driveway as the primary
means of access to the house on lot 7.
Fink knew part of the driveway was out-
side the express easement, but since he
had not yet built a home on his property,
he was not concerned that others used the
driveway across his land.

In 1991 the Koops bought the property
owned by the Christies, and in 1994 Fink
sold his land to the Bredes.  The Bredes
assumed the gravel driveway across the
corner of their property was an extension
of the subdivision road.  They had ob-
served Mr. Koop drive heavy equipment
that was too wide for the driveway along
the eastern edge of the Bredes’ land, but
the Bredes were unaware of the Koops’
thirty-three foot easement.  The Bredes
first learned of the express easement in
1998 when Mr. Koop stopped them from
planting a tree in that area, informing
them they would be obstructing the Koops’
easement.  Eventually, the Bredes con-
firmed the existence of the thirty-three
foot easement, and in August 2001, wrote
to the Koops demanding that the Koops
cease their use of the gravel driveway and
instead use the express easement.  The
Koops responded that they had a prescrip-
tive easement over the driveway.

After a period of unsuccessful negotia-
tions, the Bredes filed this lawsuit in May
2003.  They sought damages for trespass

and an injunction prohibiting the Koops’
use of the gravel driveway.  The Bredes
subsequently added a claim for a declara-
tory judgment that would limit the Koops’
interest in the Bredes’ property to the
thirty-three foot express easement.  The
Koops counterclaimed, seeking a declara-
tory judgment confirming the validity of a
permanent easement along and over the
driveway.  The parties agreed that the
claims for declaratory relief would be tried
first to the court, and the trespass claim
would be submitted to a jury later, if it
remained viable.

As indicated earlier, the trial court ruled
the Koops established a prescriptive ease-
ment as well as an easement by implication
in the gravel driveway.  Accordingly, the
court entered a declaratory judgment that
the Koops had a permanent perpetual
easement in the driveway running across
the southeastern corner of the Bredes’
property.  The court denied the Bredes’
request for declaratory relief, and dis-
missed their petition.

On appeal, the court of appeals conclud-
ed the Koops had not shown a claim of
right to the property so as to prove a
prescriptive easement.  In addition, the
court concluded the evidence was insuffi-
cient to establish an easement by implica-
tion because the Koops’ use of the gravel
road was merely convenient, and not es-
sential, in view of the express easement
that allowed them access to their land.
The court of appeals also discussed the
equitable interests of the parties and de-
cided the most equitable result was for the
Koops to have one easement in the location
of the thirty-three foot express easement.
Finally, without discussion, the court stat-
ed that the Bredes’ trespass action should
not be reinstated.

This court granted further review.  We
will discuss the Koops’ claims of prescrip-
tive easement and easement by implica-
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tion.  We do not consider the general equi-
ties of the situation as an independent
basis to grant relief.  See Simonsen v.
Todd, 261 Iowa 485, 495, 154 N.W.2d 730,
736 (1967) (‘‘ ‘There are usually no equities
in favor of one who claims property of
another by adverse possession and his acts
are to be strictly construed.’ ’’  (Citation
omitted.)).

IV. Prescriptive Easement.

[4, 5] A. General principles of law.
An easement by prescription ‘‘is similar to
the concept of adverse possession.’’  John-
son, 637 N.W.2d at 178;  accord Simonsen,
261 Iowa at 495, 154 N.W.2d at 736.  It ‘‘is
created when a person uses another’s land
under a claim of right or color of title,
openly, notoriously, continuously, and hos-
tilely for ten years or more.’’  Johnson,
637 N.W.2d at 178.  The facts relied upon
to establish a prescriptive easement ‘‘must
be strictly proved.  They cannot be pre-
sumed.’’  Simonsen, 261 Iowa at 495, 154
N.W.2d at 736.

[6–8] The requirements of hostility and
claim of right are closely related.  Hostili-
ty refers to declarations or acts that show
the declarant or actor claims a right to use
the land.  Johnson, 637 N.W.2d at 178.
‘‘Similarly, a claim of right requires evi-
dence showing an easement is claimed as a
right.’’  Collins Trust v. Allamakee Coun-
ty Bd. of Supervisors, 599 N.W.2d 460, 464
(Iowa 1999).  It must also be established
that the servient owner had express notice
of the claim of right, not just the use of the
land.  Phillips v. Griffin, 250 Iowa 1350,
1355, 98 N.W.2d 822, 825 (1959).  This
notice may be actual or established by
‘‘known facts of such [a] nature as to im-
pose a duty to make inquiry which would
reveal [the] existence of an easement.’’
Anderson v. Yearous, 249 N.W.2d 855, 861
(Iowa 1977).

[9, 10] A claim of right must be shown
by evidence independent of the use of the
easement.  Collins Trust, 599 N.W.2d at
464;  Simonsen, 261 Iowa at 496, 154
N.W.2d at 736.  That is because permis-
sive use of land is not considered to be
hostile or under a claim of right.  See
Collins Trust, 599 N.W.2d at 464 n. 1.
Moreover, ‘‘[c]ontinued use does not, by
mere lapse of time, become hostile or ad-
verse.’’  Mensch v. Netty, 408 N.W.2d 383,
387 (Iowa 1987).

[11] This court has relaxed the tradi-
tional requirements for a prescriptive
easement ‘‘in those situations in which the
party claiming the easement has expended
substantial amounts of labor or money in
reliance upon the servient owner’s consent
or his oral agreement to the use.’’  Simon-
sen, 261 Iowa at 489, 154 N.W.2d at 733.
Prescriptive easements based on this re-
laxed standard ‘‘are determined either on
the theory of a valid executed oral agree-
ment or on the principle of estoppel.’’  Id.
Under this exception to the strict rules
governing prescriptive easements, an ease-
ment by prescription may arise

in those instances in which the original
entry upon the lands of another is under
an oral agreement or express consent of
the servient owner and the party claim-
ing the easement expends substantial
money or labor to promote the claimed
use in reliance upon the consent or as
consideration for the agreement.

Id. at 495, 154 N.W.2d at 736;  accord
Collins Trust, 599 N.W.2d at 464 n. 1;
Mensch, 408 N.W.2d at 387.

B. Application of law to this case.  Be-
cause we think the proof in this case fails
to establish the Koops used the gravel
driveway for the requisite period of time
under a claim of right of which the ser-
vient owners had notice, our discussion is
focused primarily on those requirements.
The Koops contend they used the driveway
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under a claim of right because they be-
lieved from the time they purchased the
property that the driveway ‘‘was theirs
and that they had a right to use [it] for
access purposes.’’  They also rely on the
fact that the Christies used the driveway
without ever asking for or receiving per-
mission from Fink to do so.  We do not
think these facts are sufficient to establish
an easement by prescription.

[12] Although the Koops assert they
always thought they had a right to use the
driveway, as opposed to mere permission
to use it, there is no evidence this claim of
right was ever made known to Fink or the
Bredes prior to 2001.  It is undisputed
that neither the Koops nor their predeces-
sors in interest ever spoke with Fink about
the gravel driveway.  It was not until 2001
that the Koops contacted the Bredes and
asserted a right to use the driveway.  Al-
though this express notice of the Koops’
claim of right was sufficient to start the
running of the prescriptive ten-year peri-
od, it cannot support a prescriptive ease-
ment here because the notice came too
late:  the present lawsuit was filed in 2003,
less than ten years after the Bredes re-
ceived actual notice of the Koops’ claim.
Even if we assume the Koops’ use and
maintenance of the driveway was sufficient
to give the Bredes inquiry notice, the Bre-
des did not purchase this property until
1994.  So again, the ten-year requirement
was not met before suit was filed in 2003.
We turn then to the other evidence upon
which the Koops rely to establish their
claim of right:  their use, maintenance, and
improvement of the driveway.

[13] The evidence clearly establishes
that the Christies’ initial use of the drive-
way after selling a portion of their proper-
ty to Fink was permissive.  As noted earli-
er, the evidence shows Fink knew the
driveway was generally outside the thirty-
three foot express easement, but it was

fine with him that the Christies and subse-
quent owners used the driveway.  Over
the years, there was no change in the
nature of the use of the easement so as to
indicate that its use had changed from
permissive to adverse.  See Casady v. Ca-
sady, 184 Iowa 1241, 1249, 169 N.W. 683,
686 (1918) (‘‘In the absence of proof to the
contrary, the right under which the pos-
session and use were originally taken will
be presumed to have continued.’’).  Conse-
quently, we think the facts show the use of
the driveway during Fink’s ownership of
the servient estate was permissive only.
The Christies’ and Koops’ permissive use
of the gravel road does not establish a
claim of right.

The Koops also rely on their efforts and
those of their predecessors to maintain
and improve the gravel driveway as evi-
dence of a claim of right.  These efforts
consisted of adding gravel or road rock to
the surface and of grading the surface as
necessary.  (The labor and expense of the
initial construction of the gravel driveway
is irrelevant because that occurred when
the property was under common owner-
ship.)  We do not think these acts are
independent of the use of the road by the
Koops and their predecessors in interest.
The occasional placement of gravel and
grading simply ensured that the driveway
would be passable and hence, usable.  See
Hicks v. Franklin County Auditor, 514
N.W.2d 431, 441 (Iowa 1994) (concluding
claimants’ act of filling in a ditch on the
disputed land so they could farm it was not
independent of their use of the land so as
to support a prescriptive easement).  Be-
cause the Christies’ and Koops’ mainte-
nance of the driveway was consistent with
their permissive use, their acts were not
sufficient to put Fink on notice that they
claimed an easement in the driveway.

This determination is not inconsistent
with our decision in Collins Trust, a case
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upon which the Koops rely.  In Collins
Trust, a county claimed a prescriptive
easement in a road.  599 N.W.2d at 463.
The evidence showed the county had ‘‘re-
moved downed trees, placed gravel in wet
spots, and installed culverts to improve
drainage in the area’’ of the disputed road.
Id. at 462.  We concluded the expenditure
of public funds in this manner was ‘‘of such
a nature to support the public’s claim of
ownership.’’  Id. at 465.  This conclusion
rested in part on the unique facts of that
case, namely, that a public body would not
devote public money to a private road.
See id.;  accord Barnes v. Robertson, 156
Iowa 730, 733–34, 137 N.W. 1018, 1019
(1912) (holding county had acquired road
by prescription because ‘‘in using the way
actually traveled, and in working and im-
proving the same, the authorities and the
public were undoubtedly acting under a
claim of a right to such use’’).  That dis-
tinctive circumstance supported a finding
of a claim of right and notice;  that circum-
stance is not present here.

[14] We also think the facts do not
establish an easement by prescription un-
der the relaxed requirements recognized
in Simonsen.  Even if we assume the
Koops expended substantial amounts of
labor or money to maintain and improve
the road, those expenditures were not ‘‘in
reliance upon the servient owner’s consent
or his oral agreement to the use.’’ 1  Si-
monsen, 261 Iowa at 489, 154 N.W.2d at
733.  That is because there was no proof
that the Christies’ original entry onto the
land in 1979 was ‘‘under an oral agreement
or express consent of the servient own-
er’’—Fink.  Id. at 495, 154 N.W.2d at 736.
Thus, there was no showing that the
Christies’ or Koops’ maintenance of the

easement was consideration for an oral
agreement with Fink or was detrimental
conduct in reliance upon Fink’s express
consent.  Consequently, their labor and
expenses are not sufficient to create an
easement by prescription.

We hold the Koops have failed to estab-
lish a prescriptive easement under either
the traditional or relaxed requirements
recognized in Iowa. We turn, then, to a
consideration of the doctrine of easement
by implication.

V. Easement by Implication.

[15–18] ‘‘An easement by implication is
one which the law imposes by inferring the
parties to a transaction intended that re-
sult, although they did not express it.’’
Schwob v. Green, 215 N.W.2d 240, 242–43
(Iowa 1974).  An easement by implication
arises under the following conditions:

(1) a separation of the title;  (2) a show-
ing that, before the separation took
place, the use giving rise to the ease-
ment was so long continued and obvious
that it was manifest it was intended to
be permanent;  and (3) it must appear
that the easement is continuous rather
than temporary, and (4) that it is essen-
tial to the beneficial enjoyment of the
land granted or retained.

Bray v. Hardy, 248 Iowa 794, 797, 82
N.W.2d 671, 673 (1957).  An easement is
‘‘essential’’ when it is reasonably neces-
sary, as distinguished from being merely
convenient.  Id. at 799, 82 N.W.2d at 674.
‘‘The intent to grant or reserve an ease-
ment by implication must be determined
as of the time of the severance of the unity
of ownership.’’  Id. at 801, 82 N.W.2d at
675.

[19] The separation of title here oc-
curred in 1979 when Fink purchased a

1. There was some suggestion by the parties in
this case that the relaxed requirements for a
prescriptive easement discussed in Simonsen
became even more relaxed in Collins Trust.

Our decision in Collins Trust did not rest,
however, on the relaxed requirements, but
rather on the traditional elements giving rise
to a prescriptive easement.
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portion of the property owned by the
Christies.  The issue, then, is whether the
circumstances of the transaction evidence
an intent by these parties to reserve an
easement in the land the Christies con-
veyed to Fink.  See id. at 799, 82 N.W.2d
at 674 (‘‘Whether an easement by implied
reservation is created is primarily a ques-
tion of the intent of the parties TTT to be
inferred by the circumstances of the trans-
action.’’).  Considering the circumstances
at the time of this conveyance, we cannot
infer that the parties to the transaction
intended to create an easement in the
gravel driveway.  The Christies and Fink
were aware that the Christies’ property
would become landlocked upon Fink’s pur-
chase of that portion of the Christies’ land
adjoining the subdivision road.  Rather
than provide for an easement in the loca-
tion of the gravel driveway, the parties
expressly contracted for a thirty-three foot
easement along the eastern edge of the
parcel purchased by Fink.  See id. (stating
‘‘the terms of the conveyance’’ are an im-
portant consideration ‘‘governing the de-
termination of whether an easement by
implied reservation has been created’’).
Consequently, an easement over the gravel
road, while clearly convenient, was not a
reasonable necessity.  Cf. id. at 800, 82
N.W.2d at 675 (finding easement over side-
walk on servient land was reasonably nec-
essary because it was the only way of
reaching the plaintiff’s front door).  There-
fore, the Koops have not proven an ease-
ment by implied reservation.

VI. Summary and Disposition.

The district court erred in concluding
the Koops had established a prescriptive

easement and an easement by implication
in the gravel driveway.  Consequently, the
district court erred in dismissing the Bre-
des’ request for a declaratory judgment
that the Koops’ only interest in the Bre-
des’ property is the thirty-three foot ex-
press easement established in 1979.
Therefore, we remand this case for dis-
missal of the Koops’ counterclaim and for
entry of a declaratory judgment in favor of
the Bredes.

The court of appeals erred in effectively
dismissing the Bredes’ claim for trespass.
That claim was not tried in the district
court, but was dismissed by that court
solely on the basis of its determination
that the Koops had an easement in the
disputed route across the Bredes’ land.
The merit of the trespass claim was not
otherwise raised as an issue on appeal.
Therefore, we remand this case to the
district court for further proceedings on
the Bredes’ claims for trespass and injunc-
tive relief.

COURT OF APPEALS DECISION
VACATED.  DISTRICT COURT JUDG-
MENT REVERSED AND CASE RE-
MANDED.

All justices concur except CARTER, J.,
who takes no part.

,
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him.  Conkey tendered no credible evi-
dence to the contrary.

Accordingly, we affirm the district court
judgment dismissing Conkey’s small-
claims action against Hoak Motors and
GMAC.

AFFIRMED.

,
  

Raymond D. JOHNSON and Carol
A. Johnson, Appellants,

v.

Anthony Joe KASTER and Janice
Marie Kaster, Appellees.

No. 99–1689.

Supreme Court of Iowa.

Dec. 19, 2001.

Landowners brought petition to re-
cover real estate from neighbors whose
mobile home lay on property disputed be-
tween the parties. The District Court, Ap-
panoose County, Daniel P. Wilson, J., dis-
missed petition and granted neighbors
prescriptive easement. Landowners ap-
pealed. The Supreme Court, Streit, J.,
held that neighbors established prescrip-
tive easement.

Affirmed.

1. Appeal and Error O846(1), 847(1)

Generally, the Supreme Court will
hear a case on appeal in the same manner
in which it was tried in the district court,
at law or in equity.

2. Appeal and Error O1008.1(2)

A trial court’s findings carry the force
of a special verdict and are binding on
review if supported by substantial evi-
dence.

3. Appeal and Error O846(6)

If a trial court’s findings are ambigu-
ous, they will be construed to uphold, not
defeat, the judgment.

4. Appeal and Error O847(1)

In reviewing a decision in equity, the
Supreme Court has the responsibility to
examine the facts as well as the law and
decide anew the issues properly preserved.

5. Appeal and Error O1008.1(1)

The Supreme Court gives weight to a
district court’s findings of fact, but is not
bound by these findings.

6. Appeal and Error O1008.1(4)

The Supreme court is especially defer-
ential to a district court’s assessment of
witness credibility.

7. Easements O5, 12(1), 15.1

Easements may be created in one of
three ways: (1) express written grant, (2)
prescription, or (3) implication.

8. Easements O5

An easement by prescription is based
on the principle of estoppel and is similar
to the concept of adverse possession.
I.C.A. § 564.1.

9. Easements O5

The Supreme Court considers princi-
ples of adverse possession when determin-
ing whether an easement by prescription
has been created; however, the concepts of
adverse possession and easement by pre-
scription are not one and the same.  I.C.A.
§ 564.1.
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10. Adverse Possession O1

 Easements O5

‘‘Easement by prescription’’ concerns
the use of property and ‘‘adverse posses-
sion’’ determines acquisition of title to
property by possession.

 See publication Words and Phrases
for other judicial constructions and
definitions.

11. Easements O36(3)

Evidence tending to show hostility
and claim of right to satisfy the require-
ments of a prescriptive easement is of a
similar nature.  I.C.A. § 564.1.

12. Easements O8(1), 9(1)

Hostility of possession supporting an
easement by prescription does not imply ill
will, but only an assertion of ownership by
declarations or acts showing a claim of
exclusive right to the land; however, mere
use of land does not, by lapse of time,
ripen into an easement.  I.C.A. § 564.1.

13. Easements O9(1)

Neighbors established claim of right
over landowners’ property, thereby sup-
porting prescriptive easement, although
other parties made use of property; neigh-
bors and predecessors in interest main-
tained mobile home on property, neighbors
cleared and maintained property, including
tearing down a house there and using a
garage, and exclusivity of use was not
required for prescriptive easement.  I.C.A.
§ 564.1.

14. Easements O36(3)

Ultimately, a court must determine on
a case-by-case basis whether there is evi-
dence to support the requirements of a
prescriptive easement.  I.C.A. § 564.1.

15. Easements O7(5)

Unlike adverse possession, continuous,
adverse possession for a prescriptive ease-

ment does not mean constant use.  I.C.A.
§ 564.1.

16. Easements O8(4)
A landowner’s use need not be exclu-

sive to support a prescriptive easement.
I.C.A. § 564.1.

17. Easements O8(1, 4)
An adverse claimant’s possession need

only be of a type of possession which
would characterize an owner’s use to sup-
port a prescriptive easement; furthermore,
mere casual intrusion by others on proper-
ty occupied by the adverse claimant does
not deprive his possession of its exclusive
character.  I.C.A. § 564.1.

18. Adverse Possession O31
Requirement that grantor of land

must have notice of adverse claims exists
to help place the true owner of land on
notice of the adverse use of the land by
another.  I.C.A. § 564.1.

19. Adverse Possession O31
Requirement that owner of land have

actual notice of adverse claims ensures the
landowner knows another’s use of the
property is claimed as a right hostile to
the landowner’s interest in the land; other-
wise, the landowner may incorrectly as-
sume the other’s use results merely from
the landowner’s willingness to accommo-
date the other’s desire or need to use the
land.  I.C.A. § 564.1.

20. Easements O5
A landowner’s notice of adverse claims

must be actual or from known facts of such
nature as to impose a duty to make inquiry
which would reveal the existence of an
easement.  I.C.A. § 564.1.

21. Easements O22
The law imputes to a purchaser of

land such knowledge as he would have
acquired by the exercise of ordinary dili-
gence; thus, where an easement is open
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and visible, the purchaser of the servient
tenement will be charged with notice.
I.C.A. § 564.1.

22. Easements O5

Landowners and their predecessors in
interest had knowledge of neighbors’ use
of disputed strip of property, thereby sup-
porting neighbors’ claim of prescriptive
easement, where neighbors and their pre-
decessors in interest maintained mobile
home on disputed strip, and maintained
surrounding area.  I.C.A. § 564.1.

23. Appeal and Error O1050.1(10)
Even if erroneous, admission of possi-

ble hearsay statement about land owner-
ship by predecessor in interest to neighbor
was not harmful, where trial court did not
rely on statement in declaring prescriptive
easement for neighbor.  I.C.A. § 564.1.

24. Appeal and Error O1050.2
Although a presumption of prejudice

arises when a court receives irrelevant evi-
dence over a proper objection, the pre-
sumption is not sufficient to require rever-
sal if the record shows a lack of prejudice.

25. Appeal and Error O151(5)
Landowners who brought action

against neighbors for recovery of disputed
strip of property could not raise on appeal
the issue whether a prescriptive easement
granting neighbors the right to use prop-
erty as long as either used it as a principal
residence, where judgment inured to bene-
fit of landowners, and court could have
found an easement running with the land.
I.C.A. § 564.1.

26. Appeal and Error O219(2)
Landowners could not raise on appeal

the issue of enlargement of a prescriptive
easement running in favor of neighbors,
where landowners failed to move at trial to
enlarge or amend findings.  Rules Civ.
Proc., Rule 179(b).

27. Appeal and Error O219(2)

The purpose of a motion to enlarge or
amend findings is to advise counsel and
the appellate court of the basis of the trial
court’s decision in order that counsel may
direct his attack upon specific adverse
findings or rulings in the event of an ap-
peal.  Rules Civ.Proc., Rule 179(b).

Sidney F. Drake, Centerville, for appel-
lants.

Robert Kohorst of Kohorst Law Firm,
Harlan, for appellees.

STREIT, Justice.

Although movable, a mobile home can
sink deep roots.  This case involves a par-
cel of land that has been used for over
thirty years by people who do not have
title to the property.  Anthony and Janice
Kaster, and their predecessors in title,
have positioned a mobile home partially on
their neighbors’ property for over thirty
years.  Raymond and Carol Johnson cur-
rently own the disputed property and chal-
lenge Kasters’ right to infringe in this
way.  Johnsons claim the district court
erred when it found Kasters created an
easement in the disputed property.  They
further challenge the dismissal of their pe-
tition to recover real estate.  Finally,
Johnsons challenge both the nature and
extent of the easement the district court
granted to Kasters.  Because we find
Kasters established a prescriptive ease-
ment and Johnsons may not now challenge
the court’s authority to award an easement
limited in duration, we affirm.

I. Facts

This dispute involves two parcels of land
located adjacent to one another in the
town of Moravia, Iowa. The first parcel,
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Lot 25, and the mobile home are owned by
Kasters and were acquired by them in
1994 from Everett Long. The mobile home
is also, in part, positioned on a bordering
parcel of land owned by Johnsons.  John-
sons acquired this property from CMC
Heartland Partners in 1998 by quit claim
deed. The disputed property is the area of
Johnsons’ property onto which Kasters’
mobile home extends (‘‘disputed proper-
ty’’).  Originally, the disputed property
was part of the railroad right of way ac-
quired by Chicago, Milwaukee & St. Paul
Railway Company.  The disputed area oc-
cupied by the mobile home and yard mea-
sures sixty by seventy-five feet.

Johnsons filed a petition under Iowa
Code chapter 646 (1999), asking that they
be declared the owners of the disputed
property.  They further requested Kasters
be ousted from the property.  Kasters an-
swered this petition raising affirmative de-
fenses of adverse possession and easement
by prescription.

At trial, Joe Kaster testified that years
ago Rex Angel, a predecessor in title to
the Kaster property, told him he owned
the disputed property.  Over Johnsons’
hearsay objection, the trial court allowed
the testimony under Iowa Rule of Evi-
dence 803(23).

After the trial, the district court dis-
missed Johnsons’ petition and awarded
Kasters an easement over the disputed
property.  The court found there had been
a mobile home on the property for at least
twenty years prior to Johnsons’ acquisition
of the land.  The court found Kasters had
a claim of right to the property.  Rather
than finding the easement runs with the
land, the court permitted Kasters to con-
tinue placement of the mobile home, ga-
rage, outbuildings and appurtenances as
long as Kasters continued to use the mo-
bile home as their primary residence.

Johnsons appeal, asserting the district
court erred in:  (1) admitting the hearsay
testimony of Angel;  (2) finding Kasters
established a prescriptive easement;  (3)
dismissing Johnsons’ petition;  (4) granting
Kasters a ‘‘personal’’ easement;  and (5)
incorrectly defining the nature and extent
of the easement.

II. Scope of Review

The parties have not agreed on the
scope of our review.  Johnsons contend
the scope of review is at law as to their
claim the trial court erred in dismissing
the petition to recover real estate.  As to
their other claims, Johnsons believe the
appropriate scope of review is in equity.
Kasters argue the scope of review is at
law.

[1–6] Generally, we will hear a case on
appeal in the same manner in which it was
tried in the district court.  Davis±Eisen-
hart Mktg. Co., v. Baysden, 539 N.W.2d
140, 142 (Iowa 1995).  The appropriate
scope of review for the challenge to the
trial court’s dismissal of the petition to
recover real estate is at law.  Iowa Code
§ 646.1 (1999).  The trial court’s findings
carry the force of a special verdict and are
binding on us if supported by substantial
evidence.  Meyers v. Delaney, 529 N.W.2d
288, 289–90 (Iowa 1995);  Iowa R.App. P.
14(f)(1).  If the findings are ambiguous,
they will be construed to uphold, not de-
feat, the judgment.  Byers v. Contempo-
rary Indus. Midwest, Inc., 419 N.W.2d
396, 397 (Iowa 1988). All of the other
claims will be reviewed in equity and as
such our review is de novo.  Iowa R.App.
P. 4. We have the responsibility to examine
the facts as well as the law and decide
anew the issues properly preserved.
Fencl v. City of Harpers Ferry, 620
N.W.2d 808, 811 (Iowa 2000) (citing Rouse
v. Union Township, 530 N.W.2d 714, 716
(Iowa 1995)).  We give weight to the dis-
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trict court’s findings of fact, but we are not
bound by these findings.  Perkins v. Mad-
ison County Livestock & Fair Ass'n, 613
N.W.2d 264, 267 (Iowa 2000).  ‘‘[W]e are
especially deferential to the district court’s
assessment of witness credibility.’’  Id.

III. Merits

In response to Johnsons’ petition, Kast-
ers claimed affirmative defenses based on
adverse possession and easement by pre-
scription.  The trial court determined
Kasters, through their predecessors, main-
tained possession of the disputed property
for over ten years and under a claim of
right.  The district court granted Kasters
an easement in the disputed property not
to run with the land.  Johnsons claim
there was insufficient evidence to establish
an easement of any kind in the Johnson
property.  We must determine what right,
if any, Kasters have to use and possess the
disputed property.

A. Nature of Kasters’ Interest in the
Disputed Property

[7] Easements may be created in one
of three ways:  (1) express written grant;
(2) prescription;  or (3) implication.  Wym-
er v. Dagnillo, 162 N.W.2d 514, 516 (Iowa
1968).  Kasters have not claimed they have
an easement by express written grant or
by implication.  The issue is whether Kast-
ers have an easement by prescription.

[8–10] Under Iowa law, an easement
by prescription is created when a person
uses another’s land under a claim of right
or color of title, openly, notoriously, contin-
uously, and hostilely for ten years or more.
Iowa Code § 564.1;  Collins Trust v. Alla-
makee County Bd. of Supervisors, 599
N.W.2d 460, 463 (Iowa 1999).  It is based
on the principle of estoppel and is similar
to the concept of adverse possession.  Col-
lins Trust, 599 N.W.2d at 463 (citing Webb
v. Arterburn, 246 Iowa 363, 378, 67 N.W.2d

504, 513 (1954)).  We consider principles of
adverse possession when determining
whether an easement by prescription has
been created.  Collins Trust, 599 N.W.2d
at 464 (citing Larman v. State, 552 N.W.2d
158, 162 (Iowa 1996)).  However, the con-
cepts of adverse possession and easement
by prescription are not one and the same.
Rather, easement by prescription concerns
the use of property and adverse possession
determines acquisition of title to property
by possession.  Collins Trust, 599 N.W.2d
at 464.  For Kasters to claim a right to
continued use of the disputed property,
they must show something more than use
for the statutory period.  They must also
show they claimed an easement as of right,
and this must be established by evidence
distinct from and independent of their use.
See id.;  Iowa Code § 564.1. Finally, Kast-
ers must show Johnsons and their prede-
cessors in title had express notice of their
claim of right to use the disputed property.
See Webb, 246 Iowa at 384, 67 N.W.2d at
516.  We first examine whether Kasters
have a claim of right to the disputed prop-
erty.

1. Claim of Right

[11, 12] Evidence tending to show hos-
tility and claim of right to satisfy the re-
quirements of a prescriptive easement is of
a similar nature.  See Collins Trust, 599
N.W.2d at 464 (citing Burgess v. Leverett
& Assoc., 252 Iowa 31, 36, 105 N.W.2d 703,
706 (1960)) (conduct which shows intention
to hold title exclusive of others shows hos-
tile possession).  Hostility of possession
does not imply ill will, but only an asser-
tion of ownership by declarations or acts
showing a claim of exclusive right to the
land.  3 Am.Jur.2d Adverse Possession
§ 50, at 143 (1986).  However, mere use of
land does not, by lapse of time, ripen into
an easement.  Schaller v. State, 537
N.W.2d 738, 742 (Iowa 1995).  A party
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claiming an easement by prescription must
prove, independent of use, the easement
was claimed as a matter of right.  Iowa
Code § 564.1;  Collins Trust, 599 N.W.2d
at 464 (citing Simonsen v. Todd, 261 Iowa
485, 489, 154 N.W.2d 730, 732 (1967)).

Though mere use does not constitute
hostility or claim of right, we have held
certain acts, including maintaining and im-
proving land, can support a claim of own-
ership and hostility to the true owner.
See, e.g., Barnes v. Robertson, 156 Iowa
730, 733–34, 137 N.W. 1018, 1019 (1912)
(where a road was legally established,
used, worked, and improved, the public
was acting under a claim of right);  Lynch
v. Lynch, 239 Iowa 1245, 1255, 34 N.W.2d
485, 490 (1948) (claim of right found where
party set out trees, erected a house and
buildings, enclosed premises by fence, cul-
tivated the land, and treated land precisely
as an owner).

[13, 14] Ultimately, we must determine
on a case-by-case basis whether there is
evidence to support the requirements of a
prescriptive easement.  Collins Trust, 599
N.W.2d at 464.  We now turn to the facts
before us to determine whether Kasters
have a claim of right to the disputed prop-
erty.  From as early as 1966 to the pres-
ent, Kasters or their predecessors in title
to Lot 25 had a mobile home on the prop-
erty.  In 1994, when Kasters purchased
Lot 25, their lot had a nine by forty foot
mobile home positioned mostly on Lot 25.
However, some of the mobile home extend-
ed onto the disputed property owned by
Johnsons.  Kasters used this mobile home
as their primary residence.  In 1997, Kast-
ers replaced the original mobile home with
a sixteen by eighty foot mobile home in
approximately the same location.  This
new mobile home extended approximately
forty additional feet onto the disputed
property.

Since Kasters moved onto Lot 25 in
1994, they have made many uses of the
disputed property.  Kasters maintained
the original mobile home for three years
and later replaced the original mobile
home with a new one in 1997.  Kaster has
mowed the disputed property and general-
ly cleaned up the area since they moved in.
He has torn out trees and torn down a
house on the disputed property.  Since
Kasters acquired Lot 25, they have used a
garage located almost entirely on the dis-
puted property.  The garage has since
been relocated and now appears to be
closer to Lot 25.  In general, Kasters have
treated the disputed property as any other
owner of real estate might do.  There is no
evidence to suggest Johnsons contributed
to the maintenance of the disputed proper-
ty or used it for their own benefit.  See
Huebner v. Kuberski, 387 N.W.2d 144, 147
(Iowa Ct.App.1986) (‘‘[a] mixed, shared or
scrambled possession is not exclusive and
will not ripen into title’’).  No one, other
than Kasters, has maintained any portion
of the disputed property.  Although not
necessary to establish a prescriptive ease-
ment, the nature of Kasters’ acts support a
claim of exclusive possession of the disput-
ed property.

[15–17] Johnsons contend Kasters’ use
is not exclusive and as such they have
failed to satisfy the requirements of a
prescriptive easement.  Johnsons claim
people other than Kasters have been
known to park cars on the disputed prop-
erty.  However, unlike adverse possession,
continuous, adverse possession for a pres-
criptive easement does not mean constant
use.  Similarly, the use need not be exclu-
sive.  Rather, a claimant’s possession
‘‘need only be of a type of possession which
would characterize an owner’s use.’’  2
C.J.S. Adverse Possession § 54, at 727
(1972).  Furthermore, ‘‘mere casual intru-
sion by others on property occupied by the
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adverse claimant does not deprive his pos-
session of its exclusive characterTTTT’’ Id.
§ 56, at 729–30.

Since approximately 1950, when Everett
Long acquired Lot 25, until the present
time, Kasters and their predecessors in
title have been the only people to use and
maintain the neighboring disputed proper-
ty.  Prior to Kasters’ possession of Lot 25,
Long, and before him Rex Angel, owned
the property.  Long used the mobile home
on Lot 25 as an office.  Angel used Lot 25
for residential purposes.  Kasters had rea-
son to believe they owned the disputed
property because of their prior observa-
tions of the use and ownership of Lot 25
by Long and Angel.  The trial court found
Kasters and their predecessors in title
used the disputed property for more than
ten years.  The court further found their
use was continuous in nature and open and
obvious to predecessors in title to the
Johnson property.  In support of this find-
ing, the trial court concluded the Chicago,
Milwaukee, St. Paul & Pacific Railway
Company was aware of both Long’s and
Angel’s use of the disputed property for
more than twenty years before Kasters
even acquired Lot 25.  There is evidence
other portions of Johnsons’ property were
used by various third parties to store or
dump used motor vehicles, dirt, construc-
tion vehicles and equipment, a semi-truck,
and barrels.  There is no evidence Kasters
or their predecessors were ever interrupt-
ed in their exclusive use of the disputed
property.  The evidence of actual posses-
sion and use of the disputed property by
Kasters and their predecessors substanti-
ates their claim of right.

2. Express Notice

[18–21] Under Iowa law the owner or
the grantor is required to have ‘‘express
notice’’ of any claim of adverse possession.
Iowa Code § 564.1. This requirement ex-

ists to help place the true owner of land on
notice of the adverse use of the land by
another.  See 3 Am. Jur. 2d Adverse Pos-
session § 69, at 165–66.  This requirement
‘‘ensure[s] the landowner knows another’s
use of the property is claimed as a right
hostile to the landowner’s interest in the
land.  Otherwise, the landowner may in-
correctly assume the other’s use results
merely from the landowner’s willingness to
accommodate the other’s desire or need to
use the land.’’  Larman, 552 N.W.2d at
162.  The notice must be actual or ‘‘from
known facts of such nature as to impose a
duty to make inquiry which would reveal
the existence of an easement.’’  Collins
Trust, 599 N.W.2d at 465 (quoting
Anderson v. Yearous, 249 N.W.2d 855, 861
(Iowa 1977));  see also Webb, 246 Iowa at
383, 67 N.W.2d at 515 (notice may be
express, or any notice or knowledge what-
soever that the appellants or their prede-
cessors in title claimed the easement as a
matter of right).  ‘‘The law imputes to a
purchaser such knowledge as he would
have acquired by the exercise of ordinary
diligence.  Thus, where the easement is
open and visible, the purchaser of the ser-
vient tenement will be charged with no-
ticeTTTT’’ 28A C.J.S. Easement § 114, at
297 (1996).

[22] The determination of whether
Kasters complied with the express notice
requirement of Iowa Code section 564.1
turns on the particular facts of the case.
The use and possession of the disputed
property by Kasters and their predeces-
sors in title were confined to the same
location.  Since 1966, a mobile home has
been located on the disputed property.
Kasters replaced the mobile home on the
disputed property before Johnsons’ ac-
quired their real estate. Additionally, there
is evidence the owners of the disputed
property prior to Johnsons were well
aware of the use and possession of the
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disputed property by Kasters and their
predecessors in title.  All evidence of
maintenance, use, and support of the dis-
puted property stems back to over ten
years prior to the time Johnsons acquired
title in the disputed property.  We have
held that the ten-year continuous posses-
sion requirement may be established by
‘‘tacking’’ onto the claimant’s possession
time by his predecessors in interest.  Bur-
gess, 252 Iowa at 35, 105 N.W.2d at 706.
When Long owned Lot 25, he also used
and maintained the disputed property.
Both Long and Angel made use of the
disputed property regularly and openly.
They both parked their cars on the disput-
ed property and used the mobile home
located on it.  We conclude the use and
possession of the disputed property by
Kasters and their predecessors in title has
been for more than the requisite ten-year
period.  The use was open, visible, and
sufficient to put a person of ordinary pru-
dence on notice of the fact the disputed
property was held exclusively by Kasters
or their predecessors in title.  See 3 Am.
Jur. 2d Adverse Possession § 69, at 165.

Whether it was Chicago, Milwaukee &
St. Paul Railway Company, CMC Heart-
land Partners, or Johnsons, the owners of
the disputed property surely had notice of
the mobile home located partially on the
disputed property.  Furthermore, John-
sons and their predecessors in title knew
the owners of Lot 25 were exclusively us-
ing and maintaining the disputed property.
We conclude the trial court properly found
Kasters established the requirements for
an easement by prescription.  Because we
find the district court’s action in dismissing
Johnsons’ petition for recovery of real es-
tate was supported by substantial evi-
dence, we affirm.

IV. Hearsay Objection

[23] Over Johnsons’ objection, the
court permitted Mr. Kaster to testify to

statements made by Angel to Kaster.
Kaster testified that when he was in high
school, Angel told Kaster he owned the
property that later fell into dispute.  The
trial court admitted this statement as an
exception to the hearsay rule concerning
declarations of a landowner as to the loca-
tion of boundaries, made while the declar-
ant was the owner and in possession of the
land.  Iowa R. Evid. 803(23).  In pertinent
part, this rule states ‘‘judgments’’ concern-
ing personal, family, or general history or
boundaries are admissible as an exception
to the hearsay rule.  Iowa R. Evid.
803(23).

[24] Assuming, without deciding, An-
gel’s statement is hearsay, it is not admis-
sible under hearsay exception 803(23).
The statement as to Angel’s ownership of
certain property is not evidence of a judg-
ment and thus the exception is not impli-
cated here.  However, the record does not
reflect Johnsons’ substantial rights were
affected by the admission of the statement.
McClure v. Walgreen Co., 613 N.W.2d 225,
235 (Iowa 2000).  Although a presumption
of prejudice arises when a court receives
irrelevant evidence over a proper objec-
tion, the presumption is not sufficient to
require reversal if the record shows a lack
of prejudice.  Mercer v. Pittway Corp., 616
N.W.2d 602, 612 (Iowa 2000);  Graber v.
City of Ankeny, 616 N.W.2d 633, 638 (Iowa
2000);  McClure, 613 N.W.2d at 235.  The
court did not rely, nor do we, on Angel’s
statement in determining whether Kasters
established an easement in the disputed
property.  Because the statement made by
Angel to Kaster did not prejudice Johnson,
we conclude there was no reversible error.
We affirm.

V. Easement

[25] The trial court found Kasters sat-
isfied the requirements of a prescriptive
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easement.1  The court granted Kasters an
easement ‘‘to maintain the mobile home
located on the disputed property TTT along
with any garage, outbuildings, and other
appurtenances.’’ The court limited the du-
ration of the easement to last only as long
as either Joe Kaster or Marie Kaster uses
the mobile home presently on the disputed
property as their primary residence and
declared that it did ‘‘not run with the
land.’’  (Emphasis added.) Johnsons con-
tend the trial court abused its discretion in
granting what Johnsons have character-
ized as a ‘‘personal’’ easement to Kasters
because there is no legal authority to grant
a limited easement.

The court’s limitation on the duration of
the easement, though not strictly sanc-
tioned in the law, works to Johnsons’ ad-
vantage.  The ruling effectively curtails
the use of the disputed property by limit-
ing it to continued residential use by Kast-
ers.  The court’s ruling allows Johnsons to
recover the disputed property when Kast-
ers no longer use it as their home.  Given
the facts established at trial, the court
could have determined Kasters established
an easement that runs with the land.
However, the court limited the scope of
the easement.  This court’s judgment is
not adverse to Johnsons, but inures to
their benefit.  They may not now complain
of this ruling.  We affirm.

VI. Extent of the Easement

[26, 27] Johnsons also claim the trial
court erred in the nature and extent of the

easement.  Specifically, Johnsons contend,
even if we find Kasters established an
easement, the easement granted by the
trial court is invalid because it substantial-
ly increased the burden on the Johnson
property.  However, the trial court never
ruled on the issue of the expansion of the
easement.  Johnsons raise this issue for
the first time on appeal.  When the court
fails to resolve an issue, a request to en-
large or amend the findings is necessary to
preserve error.  Iowa R. Civ. P. 179(b)
(1999); 2  Lawrence v. Grinde, 534 N.W.2d
414, 418 (Iowa 1995).  The purpose of a
rule 179(b) motion is ‘‘to advise counsel
and the appellate court of the basis of the
trial court’s decision in order that counsel
may direct his attack upon specific adverse
findings or rulings in the event of an ap-
peal.’’  Ritz v. Wapello County Bd. of Su-
pervisors, 595 N.W.2d 786, 789 (Iowa 1999)
(quoting City of Fort Dodge v. Civil Serv.
Comm'n, 562 N.W.2d 438, 440 (Iowa Ct.
App.1997)).  Since Johnsons did not move
under Iowa Rule of Civil Procedure 179(b)
for an enlargement or modification of the
trial court’s conclusions, we find error was
not preserved and decline to address the
issue on appeal.

AFFIRMED.

All justices concur except, LARSON, J.,
who takes no part.

,
 

1. Examination of the facts of this case may
lead to the conclusion Kasters established the
elements of adverse possession, as opposed to
an easement.  Though resolution of this case
seems to be most appropriate under the doc-
trine of adverse possession, neither party pur-
sued this theory further than the initial plead-
ings. The district court made no finding as to
whether Kasters established the elements of
adverse possession.  As such, our review is

limited to examining the facts and law prop-
erly preserved regarding an easement.

2. Iowa Rule of Civil Procedure 179(b) pro-
vides, in part:  ``[o]n motion joined with or
filed within the time allowed for a motion for
new trial, the findings and conclusions may
be enlarged or amended and the judgment or
decree modified accordingly on a different
judgment or decree substitutedTTTT''
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Title Standard 1.11 Access to Property 
Issue: 

Is it necessary for an abstract to show that there is access to the property? 

Standard: 

Yes.  The abstract should show matters of record which evidence means of access (plat 
drawings, surveys and public or private right-of-way easements) and the examiner should 
determine whether the showing constitutes legal access. If legal access to the property cannot be 
determined from the abstract, the examiner should include a recital in the title opinion to this 
effect.  

Authority: 

3 J. Palomar, Patton and Palomar on Land Titles § 611 (3d ed. 2003). 

Comment: 

The Committee recognizes that legal access will not always be apparent from the  
abstract but may be obvious by visual inspection of the property.  Consequently, when  
legal access is not shown in the abstract, whether further abstracting or corrective action 
is required depends upon the circumstances. 

When an opinion is required as to access to the property by a private ingress and egress easement 
appurtenant to the property, the abstract must include the servient estate to the date of the 
recording of the grant of easement.  Abstracting of the servient estate subsequent to the recording 
is not necessary. 

See:  G. F. Madsen, Marshall’s Iowa Title Opinions and Standards § 6.2A (2d ed. 1978). 

History: 

[Previous version 01/2006.] 

[Provided with the permission of and through the courtesy of the ISBA.]
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Iowa Title Guaranty
Abstract Minimum Standards

Adopted May 2, 2014 by the ILTA Abstracting Standards Committee

Adopted June 4, 2014 by the Iowa Title Guaranty Board of Directors

Iowa Title Guaranty (ITG) abstractors at a minimum must show the following in their

abstracts:

1. Legal Description - First page of the continuation, or reference to "same as
caption", in each continuation.

2. Certification in each abstract search, stating what was searched, and by whom.
Abstract nfrom// and nto// dates and times which must be clearly set out in the

search and the time period certified. There cannot be a time gap between

certifications.

3. Signature by Iowa Title Guaranty Abstractor - Needs to be signed by authorized

Iowa Title Guaranty signatory matching the entity/abstractor. The Iowa Title

Guaranty Number of the abstractor must be shown.

4. For "new" root of title abstracts, a record chain of title dating back at least

40 years, (pursuant to Marketable Record Title Act nMRTA//)

All matters of record prior to the search period may be omitted

except for:

i. Plats and surveys;

ii. Grants of easement;

iii. Unexpired Leases;

iv. Boundary line agreements

5. The names searched, or clearly state all necessary parties have been searched

and certified to.

6. The County (or Counties) where the real estate is located. Show in the

caption, certificate, or both.

7. All recorded conveyances in time period (subject to MRTA and other statutes).

Abstracting of documents must include, at a minimum, the following information

and the entry should be made pursuant to ILTA Blue Book standards. Show:

a. Date of the instrument,

b. Recording date of instrument,

c. Document number or book and page,

d. Grantors/grantees of the instrument, if reflected on the instrument,

e. Marital status of the grantors and grantees, if reflected on

the instrument,

f. Estate or tenancy of the grantors and grantees in deeds, if reflected

in the instrument,

g. If there is a difference between how a document is captioned, executed,

or signed, set out any differences,
h. Absence of, or inconsistencies or irregularities in the execution,

signatures or acknowledgements of the document,
i. Homestead, dower/curtesy, and distributive share waivers for a

"residential" contract/, deed of trust or mortgage, regardless of

acreage.

2009 EDITION - 6/26/14 i
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j. Status of homestead exemption waiver in a contract, deed or

mortgage affecting agricultural land 40 acres or more if

specifically statutorily required. Either show the exemption language

or specify that the exemption language meets the statutory requirement.

k. Fundamental variations in the legal description in the document compared

to the legal description from the caption of the abstract. Obvious

errors are underscored: no need for the abstractor to highlight the
number "four" when the numeral v*4// is used in another document.

8. Restrictions, covenants, or agreements not expired through the Stale Uses and

Reversion Act(Iowa Code 614.24). Show relevant portion even if expired if it

includes an easement.

9. Easements. The location of the easement should be shown by narrative (For

example/ if language states easement over north 15 feet, so state. Also see

page 69 Blue Book under Easement):

Easement CONVEYS: Set out in full the words of conveyance and

whatever the rights may be that are granted by the particular

instrument, should use expression "in and to the following land" or

"over, upon, along and across the following land" taking the

expression from the instrument, showing the land exactly as
described in the Instrument, should set out all the uses,

conditions/- duration and terms of the easement and should describe

the dominant tenement if it is described in the Instrument. This

Includes the showing of the phrase "running with the land" and

whatever the instrument may show as the application of this

phrase.)

10. Instruments that cloud or affect title to the captioned description.

11. Recorded deeds of trusts, mortgages, mortgage extensions, mortgage

modifications and releases and satisfactions of all mortgages, deeds of trusts,

liens, or judgments in time period OR mortgages with its related amendments and

assignments which are not properly released of record, or not extinguished by

Iowa Code. Mortgages properly released where release is over 10 years ago do

not need to be shown. (Show all unreleased mortgages to the United States

because these mortgages are not extinguished through Iowa Code curative
statute (s) - See for example Iowa Code §614.36) . Entry should reflect that the

mortgage states that it is securing an open-end line of credit and/or secures

future advances.

12. Condominium declaration and amendments (typed, or brief entry plus copy of

instrument).
13. Plats/ surveys/ etc. affecting the property should be shown. Show a visual

representation.

14. Unsatisfied Notices or Liens for Taxes in favor of the local municipality,

State of Iowa, or United States of America. Subject to MRTA or other curative

statutes. Claimant's Book, if it exists in that county, for matters affecting

property filed in the office of the Recorder.

2009 EDITION - 6/26/14 ii

[Provided with the permission of and through the courtesey of the ILTA]
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1 LIMITATIONS OF ACTIONS, §614.29

614.29 Definitions.
As used in this chapter:
1. “Marketable record title” means a title of record, as indicated in section 614.31, which

operates to extinguish such interests and claims, existing prior to the effective date of the
root of title, as are stated in section 614.33.
2. “Records” includes probate and other official public records, as well as records in the

office of the county recorder.
3. “Recording”, when applied to the official public records of a probate or other court,

includes filing.
4. “Person dealing with the land” includes a purchaser of any estate or interest therein,

a mortgagee, a levying or attaching creditor, a land contract vendee, or any other person,
corporation, or entity seeking to acquire an estate or interest therein, or impose a lien thereon.
5. “Root of title”means that conveyance or other title transaction or other link in the chain

of title of a person, purporting to create the interest claimed by such person, upon which
the person relies as a basis for the marketability of the person’s title, and which was the
most recent to be recorded or established as of a date forty years prior to the time when
marketability is being determined. The effective date of the “root of title” is the date on which
it is recorded.
6. “Title transaction”means any transaction affecting title to any interest in land, including

title by will or descent, title by tax deed, or deed by trustee, referee, guardian, executor,
administrator, master in chancery, sheriff, or any other form of deed or decree of any court,
as well as warranty deed, quitclaim deed, mortgage, or transfer or conveyance of any kind.
[C71, 73, 75, 77, 79, 81, §614.29]
2004 Acts, ch 1052, §5
Referred to in §257B.28, §455I.9, §457A.2, §614.31

Fri Dec 22 17:09:46 2017 Iowa Code 2018, Section 614.29 (11, 0)
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1 LIMITATIONS OF ACTIONS, §614.30

614.30 Construction liberal.
This chapter shall be liberally construed to effect the legislative purpose of simplifying and

facilitating land title transactions by allowing persons to rely on a record chain of title as
described in section 614.31, subject only to such limitations as appear in section 614.32.
[C71, 73, 75, 77, 79, 81, §614.30]
2004 Acts, ch 1052, §6
Referred to in §257B.28, §455I.9, §457A.2
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1 LIMITATIONS OF ACTIONS, §614.31

614.31 Forty-year chain of title.
Any person who has an unbroken chain of title of record to any interest in land for forty

years or more, shall be deemed to have a marketable record title to such interest as defined in
section 614.29, subject only to the matters stated in section 614.32. A person shall be deemed
to have such an unbroken chain of title when the official public records disclose a conveyance
or other title transaction, of record not less than forty years at the time the marketability is
to be determined, which said conveyance or other title transaction purports to create such
interest, either in:
1. The person claiming such interest, or
2. Some other person from whom, by one or more conveyances or other title transactions

of record, such purported interest has become vested in the person claiming such interest;
with nothing appearing of record, in either case, purporting to divest such claimant of such
purported interest.
[C71, 73, 75, 77, 79, 81, §614.31]
Referred to in §257B.28, §455I.9, §457A.2, §614.29, §614.30

Fri Dec 22 17:09:47 2017 Iowa Code 2018, Section 614.31 (11, 0)
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1 LIMITATIONS OF ACTIONS, §614.32

614.32 What interests and rights subject.
Such marketable record title shall be subject to:
1. All interests and defects which are inherent in the muniments of which such chain of

record title is formed; provided however, that a general reference in such muniments, or any
of them, to easements, use restrictions or other interests created prior to the root of title shall
not be sufficient to preserve them, unless specific identification be made therein of a recorded
title transaction which creates such easement, use restriction, or other interest.
2. All interest preserved by the filing of proper notice or by possession by the same owner

continuously for a period of forty years or more, in accordance with section 614.34.
3. The rights of any person arising from a period of adverse possession or user, which was

in whole or in part subsequent to the effective date of the root of title.
4. Any interest arising out of a title transaction which has been recorded subsequent to

the effective date of the root of title from which the unbroken chain of title of record is
started; provided such recording shall not revive or give validity to any interest which has
been extinguished prior to the time of the recording by the operation of section 614.33.
5. The exceptions as stated and set forth in section 614.36.
6. All interests created by an environmental covenant established pursuant to chapter

455I.
[C71, 73, 75, 77, 79, 81, §614.32]
2005 Acts, ch 102, §19
Referred to in §257B.28, §455I.9, §457A.2, §614.30, §614.31, §614.33
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614.33 Free and clear of other interests not stated.
Subject to the matters stated in section 614.32, such marketable record title shall be

held by its owner and shall be taken by any person dealing with the land free and clear of
all interests, claims or charges whatsoever, the existence of which depends upon any act,
transaction, event or omission that occurred prior to the effective date of the root of title. All
such interests, claims or charges, however denominated, whether legal or equitable, present
or future, whether such interest, claims or charges are asserted by a person able to assert
a claim on the person’s own behalf or under a disability, whether such person is within or
without the state, whether such person is natural or corporate, or is private or governmental,
are hereby declared to be null and void.
[C71, 73, 75, 77, 79, 81, §614.33]
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614.34 Preserving interest during forty-year period.
1. Any person claiming an interest in land may preserve and keep effective such interest

by filing for record during the forty-year period immediately following the effective date of
the root of title of the person whose record title would otherwise be marketable, a notice in
writing duly verified by oath or affirmation setting forth the nature of the claim. No disability
or lack of knowledge of any kind on the part of anyone shall suspend the running of said
forty-year period. Such notice may be filed for record by the claimant or by any other person
acting on behalf of any claimant who is:
a. Under a disability,
b. Unable to assert a claim on the claimant’s own behalf, or
c. One of a class, but whose identity cannot be established or is uncertain at the time of

filing such notice of claim for record.
2. If the same record owner of any possessory interest in land has been in possession

of such land continuously for a period of forty years or more, during which period no title
transaction with respect to such interest appears of record in the chain of title, and no notice
has been filed by the record owner or on the record owner’s behalf as provided in subsection
1, and such possession continues to the time when marketability is being determined, such
period of possession shall be deemed equivalent to the filing of the notice immediately
preceding the termination of the forty-year period described in subsection 1.
[C71, 73, 75, 77, 79, 81, §614.34]
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614.35 Recording interest.
To be effective and to be entitled to record, the notice referred to in section 614.34 shall

contain an accurate and full description of all land affected by such notice which description
shall be set forth in particular terms and not by general inclusions; but if the claim is founded
upon a recorded instrument, then the description in such notice may be the same as that
contained in such recorded instrument. Such notice shall be filed for record in the office of the
county recorder of the county or counties where the land described in the notice is situated.
The recorder of each county shall accept all such notices presented to the recorder which
describe land located in the county in which the recorder serves and shall enter and record
full copies of the notices and shall index the applicable entries specified in sections 558.49
and 558.52, and each recorder shall be entitled to charge the same fees for the recording of
the notices as are charged for recording deeds. In indexing such notices in the recorder’s
office each recorder shall enter such notices under the grantee indexes of deeds in the names
of the claimants appearing in such notices.
[C71, 73, 75, 77, 79, 81, §614.35]
2006 Acts, ch 1031, §15; 2007 Acts, ch 101, §7; 2015 Acts, ch 30, §179
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614.36 Lessors, reversioners, and easements.
This chapter shall not be applied to bar any lessor or lessor’s successor as a reversioner

of the lessor’s right to possession on the expiration of any lease; or to bar or extinguish any
easement or interest in the nature of an easement, the existence of which is apparent from
or can be proved by physical evidence of its use; or to bar any right, title or interest of the
United States, by reason of failure to file the notice herein required.
[C71, 73, 75, 77, 79, 81, §614.36]
2004 Acts, ch 1052, §7
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614.37 Limitation statutes not extended.
Nothing contained in this chapter shall be construed to extend the period for the bringing

of an action or for the doing of any other required act under any statutes of limitations, nor,
except as herein specifically provided, to effect the operation of any statutes governing the
effect of the recording or the failure to record any instrument affecting land. It is intended
that nothing contained in this chapter be interpreted to revive or extend the period of filing a
claim or bringing an action that may be limited or barred by any other statute.
[C71, 73, 75, 77, 79, 81, §614.37]
2004 Acts, ch 1052, §8; 2004 Acts, ch 1175, §387
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614.38 Period extension in certain cases.
If the forty-year period specified in this chapter shall have expired prior to one year after

July 1, 1969, such period shall be extended one year after July 1, 1969.
[C71, 73, 75, 77, 79, 81, §614.38]
2004 Acts, ch 1052, §9
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ly, a trailer attached to a motor vehicle
does not meet the statutory definition of a
motor vehicle.

[18] The estate also argues construing
the definition of motor vehicle as not in-
cluding a trailer attached to a motor vehi-
cle is contrary to the purpose of Iowa’s
owner consent statute.  The legislature is
generally free to determine the extent to
which it will address a perceived problem
so long as its line drawing does not violate
a constitutional provision.  Rudd v. Ray,
248 N.W.2d 125, 133 (Iowa 1976).  More-
over, we ascertain legislative intent from
the words the legislature used, rather than
from what one could argue it meant to say.
Estate of Ryan, 745 N.W.2d at 730.  We
cannot expand the plain meaning of a stat-
ute under the guise of construction.  Id.
If the legislature intended to include trail-
ers or combination vehicles in the owner
consent statute, it could have easily done
so.

V. Conclusion and Disposition.

Rolling View Farms and Walter Sr., as
the owners of the trailer in this case, are
not vicariously liable under Iowa’s owner
consent statute, Iowa Code section 321.493,
because the trailer involved in this collision
is not a motor vehicle under section
321.493.  Therefore, we affirm the decision
of the court of appeals and the judgment
of the district court.

DECISION OF COURT OF AP-
PEALS AND JUDGMENT OF DIS-
TRICT COURT AFFIRMED.

,

 

 

FARM BUREAU LIFE INSURANCE
CO., Appellant,

v.

CHUBB CUSTOM INSURANCE CO.,
Federal Insurance Co., and Great
Northern Insurance Co., Appellees.

No. 07–0958.

Supreme Court of Iowa.

April 9, 2010.

Background:  Applicants for life insurance
coverage brought action against life insur-
er alleging negligence and breach of fidu-
ciary duty. After settling with applicants,
life insurer brought action against its lia-
bility insurers claiming entitlement to re-
imbursement for costs incurred in settle-
ment. The District Court, Polk County,
Artis I. Reis, J., granted summary judg-
ment in favor liability insurers. Life insur-
er appealed.

Holdings:  The Supreme Court, Hecht, J.,
held that:

(1) life insurer did not comply with notice
requirement contained in insurance
company professional liability (ICPL)
policies;

(2) ICPL insurer did not waive right to
timely notice; and

(3) plain language of financial institution
(FI) policy and commercial umbrella
(CU) policy excluded coverage.

Affirmed.

1. Appeal and Error O863

The Supreme Court reviews rulings
on summary judgment motions for the cor-
rection of errors of law.

2. Judgment O181(2), 185(2)

To obtain a grant of summary judg-
ment on some issue in an action, the mov-
ing party must affirmatively establish the
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existence of undisputed facts entitling that
party to a particular result under control-
ling law.

3. Insurance O1863

When no extrinsic evidence is offered
on the meaning of language in a policy, the
interpretation and construction of an in-
surance policy are questions of law for the
court.

4. Insurance O1812
The intent of the parties must control

when construing insurance contracts.

5. Insurance O1813
Except in cases of ambiguity, the in-

tent of the parties is determined by what
an insurance policy says.

6. Insurance O2266
A ‘‘claims-made policy’’ provides cov-

erage for any errors, including those made
before the effective date of the policy, as
long as a claim is made within the policy
period.

 See publication Words and Phrases
for other judicial constructions and
definitions.

7. Insurance O2264
An ‘‘occurrence policy’’ provides cov-

erage for any acts or omissions that arise
during the policy period, regardless of
when claims are made.

 See publication Words and Phrases
for other judicial constructions and
definitions.

8. Insurance O3151
Insured did not comply with notice

requirement contained in insurance compa-
ny professional liability (ICPL) policies,
and therefore no coverage existed under
policies for insured’s claims for reimburse-
ment for costs incurred in a settlement
agreement; policies were claims made poli-
cies which required strict compliance with
notice-of-claim provisions, and alleged no-

tice to agent did not comply with provi-
sions.

9. Insurance O3191(9)

Insurance company professional liabil-
ity (ICPL) insurer did not waive its right
to timely actual notice of claims arising
from action against insured, who was a life
insurance company, by applicants for life
insurance; evidence that insurer had ac-
cepted notice from their agent without ob-
jection on other occasions was not proba-
tive of current notice issue.

10. Insurance O2117

Insurers relying on exclusions from
coverage have the burden to prove their
applicability.

11. Insurance O2098

When an insurer has affirmatively ex-
pressed coverage through broad promises,
it assumes a duty to define any limitations
or exclusionary clause in clear and explicit
terms.

12. Insurance O2278(1)

Plain language of ‘‘insurance and re-
lated operations’’ exclusions in financial in-
stitution policy and commercial umbrella
general liability policy for bodily injury
arising out of failure to discharge obli-
gations in the insured’s capacity as an
insurance company excluded coverage for
failure of insured, a life insurance compa-
ny, to inform applicants for life insurance
of positive HIV blood tests; exclusions
were not ambiguous, exclusions were not
unconscionable, exclusions were not incon-
sistent with insured’s reasonable expecta-
tions, and coverage was not so narrowed
by exclusions as to become illusory.

Jason T. Madden and Megan M. Althoff
Wolfe of Bradshaw, Fowler, Proctor &
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Fairgrave, P.C., Des Moines, and James A.
Pugh of Morain, Burlingame & Pugh,
P.L.C., West Des Moines, for appellant.

Jeff H. Jeffries of Hopkins & Huebner,
P.C., Des Moines, and Janet R. Davis and
Julie L. Trester of Meckler Bulger & Til-
son LLP, Chicago, Illinois, for appellees.

HECHT, Justice.

Applicants for life insurance coverage
sued Farm Bureau Life Insurance Compa-
ny (Farm Bureau) alleging negligence and
breach of fiduciary duty.  After settling
the applicants’ claims, Farm Bureau sued
its insurers and its insurance broker claim-
ing entitlement to reimbursement for the
costs incurred in the settlement.  Farm
Bureau appeals from the district court’s
entry of summary judgment in favor of the
insurers.  We affirm.

I. Factual and Procedural Back-
ground.

A. The Underlying Tort Claim.  John
and Mary Smith 1 applied for life insurance
through Farm Bureau in October 1999.
Tests of the Smiths’ blood samples re-
vealed both were infected with the Human
Immunodeficiency Virus (HIV).  Farm
Bureau sent a letter to the Smiths on
November 29, 1999, advising them that
their applications were denied ‘‘due to the
blood profile results’’ and requesting au-
thorization to disclose the results to their
physician(s).  The Smiths did not grant
the requested authorization, and they did
not discover their HIV status until approx-
imately two years later.

After discovering their illnesses, the
Smiths filed suit in the Wyoming Federal

District Court on June 14, 2002, against
Farm Bureau and other individuals in-
volved in the analysis of the blood samples.
In their original complaint, the Smiths al-
leged Farm Bureau was negligent in (1)
failing to report the HIV-positive status to
the State of Wyoming;  (2) failing, in viola-
tion of Wyoming common law, to report
the HIV-positive results to them;  and (3)
failing to inform them before their blood
was drawn that Farm Bureau would not
tell them if the blood tests were positive
for HIV.2

Farm Bureau filed a motion for sum-
mary judgment on December 27, 2002.
The federal district court granted the mo-
tion, concluding Farm Bureau owed no
legal duty to disclose the test results to the
Smiths. The Smiths appealed, and the
United States Court of Appeals for the
Tenth Circuit filed its decision on Febru-
ary 9, 2005, reversing and remanding the
case to the district court for trial.  After
amending their complaint in May 2005 to
allege a breach of fiduciary duty and to
claim punitive damages, the Smiths settled
their claims against Farm Bureau.

B. The Policies Insuring Farm Bu-
reau.  Farm Bureau maintained several
liability insurance policies during the
events described above.

1. Insurance Company Professional
Liability (ICPL) policies.  Farm Bureau
was the insured under an ICPL policy
issued by Chubb Custom Insurance Group
(Chubb) from February 15, 1998, to Feb-
ruary 15, 2001, and a series of similar
policies issued annually by Federal Insur-
ance Company (Federal) for the period
from February 15, 2002, through February
15, 2006.  These policies provided coverage

1. As information pertaining to communicable
and infectious diseases is generally confiden-
tial, see, e.g., Iowa Code chapters 139A and
141A (2009), the court uses pseudonyms in
this case.

2. The complaint alleged that Mary Smith was
diagnosed with AIDS in July 2001, and that
her husband was soon thereafter rendered
totally disabled by the virus that causes AIDS.
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for ‘‘Loss TTT as a result of any Claim first
made against [Farm Bureau] during the
Policy Period TTT arising out of any
Wrongful Act’’ committed by Farm Bureau
while performing or failing to perform ‘‘In-
surance Services’’ or ‘‘Financial Services.’’
A ‘‘claim’’ was defined in the policies as,
among other things, a ‘‘written demand for
monetary damages’’ or a ‘‘civil proceeding
commenced by the service of a complaint
or similar pleading.’’  ‘‘As a condition prec-
edent’’ to coverage, the ICPL policies re-
quired Farm Bureau to give the insurers
written notice of any claim ‘‘as soon as
practicable, but in no event later than
ninety (90) days after the termination of
the Policy Period.’’

2. Financial Institutions (FI) policies.
Farm Bureau was also insured under an
FI policy issued by Great Northern Insur-
ance Company (Great Northern) in effect
from February 15, 1998, to February 15,
2001.  This policy provided general liabili-
ty coverage for ‘‘bodily injury’’ caused by
an ‘‘occurrence.’’  An ‘‘occurrence’’ was de-
fined in the policy as an ‘‘accident, includ-
ing continuous or repeated exposure to
substantially the same general harmful
conditions.’’  The policy contained an ‘‘In-
surance and Related Operations Exclu-
sion’’ for ‘‘bodily injury TTT arising out of,
or directly or indirectly’’ related to (1)
‘‘any obligation TTT or failure to discharge,
or the improper discharge of, any obli-
gation or duty, contractual or otherwise,
with respect to any TTT contract TTT of

insurance TTT including any applications’’
and (2) ‘‘advising, reporting or making rec-
ommendations, or the failure to do any of
the foregoing, in the insured’s capacity as
an insurance company.’’

3. Commercial Umbrella General Lia-
bility (CU) policy.  Farm Bureau was fur-
ther insured under a CU policy issued by
Federal and in effect during the period
from February 15, 1999, to February 15,
2000.3  The coverage provided by this poli-
cy was expressly limited by the terms and
conditions of the FI policy in the absence
of CU policy provisions to the contrary.
An endorsement to the policy included a
‘‘Financial Institution–Activities Exclu-
sion’’ that mirrored the ‘‘Insurance and
Related Operations Exclusion’’ within the
FI policy referenced above.

C. District Court Proceedings.  After
settling the lawsuit with the Smiths, Farm
Bureau filed suit in the Iowa District
Court for Polk County alleging contract
claims against its insurers, Chubb, Feder-
al, and Great Northern.4

The insurers moved for summary judg-
ment.  The district court, concluding the
insurers owed Farm Bureau no coverage
under the policies, granted the motion.
The court held no coverage was owed by
Chubb or Federal under the ICPL policies
because Farm Bureau failed to give the
insurers timely notice of the Smiths’
claims.  The court further held no cover-
age was owed by Great Northern and Fed-

3. Under Coverage A (Excess Follow Form Li-
ability Insurance), Farm Bureau was insured
against losses in excess of the limits of the FI
policy arising from an ‘‘injury or offense’’
occurring during the policy period.  Unless
otherwise specified, the terms, conditions,
and exclusions under the FI policy also con-
trolled and limited the coverage under Cover-
age A of Federal’s CU policy.  The umbrella
policy also included Coverage B (Umbrella
Liability Insurance) which covered damages
Farm Bureau became obligated to pay ‘‘be-

cause of bodily injury TTT during the Policy
Period TTT caused by an occurrence.’’  Like
the FI policy, the CU policy defined ‘‘occur-
rence’’ as ‘‘an accident, including continuous
or repeated exposure to substantially the
same general harmful conditions.’’

4. Farm Bureau’s petition also stated a claim
against its insurance broker, Holmes Murphy
& Associates, Inc. The claim against Holmes
Murphy is not a subject of this appeal.
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eral under the FI and CU coverages be-
cause (1) the claims against Farm Bureau
were not occasioned by an ‘‘occurrence’’ as
that term is defined in the policies, and (2)
the Insurance and Related Operations Ex-
clusion in the FI policy and the Financial
Institution–Activities Exclusion in the CU
policy excluded coverage. Farm Bureau
appealed.

II. Scope of Review.

[1, 2] The parameters of our review of
summary judgment rulings are well estab-
lished.  ‘‘We review rulings on summary
judgment motions for the correction of
errors of law.’’  Swainston v. Am. Family
Mut. Ins. Co., 774 N.W.2d 478, 481 (Iowa
2009).  ‘‘To obtain a grant of summary
judgment on some issue in an action, the
moving party must affirmatively establish
the existence of undisputed facts entitling
that party to a particular result under
controlling law.’’  Interstate Power Co. v.
Ins. Co. of N. Am., 603 N.W.2d 751, 756
(Iowa 2000).

[3–5] When no extrinsic evidence is of-
fered on the meaning of language in a
policy, ‘‘the interpretation and construction
of an insurance policy are questions of law
for the court.’’  Lee v. Grinnell Mut.
Reins. Co., 646 N.W.2d 403, 406 (Iowa
2002).  ‘‘[W]e adhere to the rule ‘that the
intent of the parties must control’ ’’ when
construing insurance contracts.  Swain-
ston, 774 N.W.2d at 481 (quoting A.Y. Mc-
Donald Indus., Inc. v. Ins. Co. of N. Am.,
475 N.W.2d 607, 618 (Iowa 1991)).  Except
in cases of ambiguity, the intent of the
parties is determined by what the policy
says.  A.Y. McDonald Indus., 475 N.W.2d
at 618.

III. Discussion.

Farm Bureau contends the district court
erred in concluding (1) no coverage exists
under the ICPL policies because Farm

Bureau failed to give timely notice of the
claims against it, and (2) no coverage ex-
ists under the FI and CU policies because
Farm Bureau failed to establish an ‘‘occur-
rence’’ and because the ‘‘Insurance and
Related Operations Exclusion’’ and the
‘‘Financial Institution–Activities Exclu-
sion’’ apply under the circumstances of this
case.  We will address these contentions
separately.

A. Coverage Under the ICPL Poli-
cies.  As we have noted, Chubb provided
ICPL coverage to Farm Bureau from Feb-
ruary 15, 1998, through February 15, 2001.
Thereafter Farm Bureau purchased such
coverage from Federal from February 15,
2002, through February 15, 2006, through
a series of policies issued annually.  The
parties agree that each of these policies
was a claims-made professional liability
policy providing coverage for losses result-
ing from claims first made against Farm
Bureau during the policy period.

It is uncontroverted that a claim was
first made by the Smiths for purposes of
this coverage no later than July of 2002
when the summons and complaint filed in
the Wyoming Federal District Court were
served on Farm Bureau.  Thus, the claim
in question was first made after the ICPL
policy issued by Chubb had expired but
while the policy issued by Federal for the
term of February 15, 2002, to February 15,
2003, was in effect.

The ICPL policy for the period com-
mencing February 15, 2002, specifically
provided ‘‘as a condition precedent’’ to cov-
erage, Farm Bureau must give Federal
written notice of claims.  The policy ex-
pressly required the written notice be giv-
en to Federal at its home office claims
department located at 15 Mountain View
Road, Warren, New Jersey, ‘‘as soon as
practicable, but in no event later than
ninety (90) days after the termination of
the Policy Period.’’  As the insured under
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the policy in question, Farm Bureau bears
the burden of showing it satisfied this pre-
requisite to coverage.  Henschel v. Hawk-
eye–Sec. Ins. Co., 178 N.W.2d 409, 417
(Iowa 1970).

The record establishes Farm Bureau
waited until February 11, 2003, to notify
its insurance broker, Holmes Murphy, of
the Smiths’ claims.  Holmes Murphy did
not notify Federal of the claim until June
2005, more than two years after the rele-
vant ICPL policy had expired.

[6, 7] The district court concluded in
its summary judgment ruling that because
the policy at issue is a ‘‘claims-made’’ poli-
cy, strict compliance with notice provisions
is required.  We agree.  We have previ-
ously considered the sufficiency of notice
to an insurer under a ‘‘claims-made’’ policy
and discussed the key differences between
a ‘‘claims-made’’ policy and an ‘‘occur-
rence’’ policy.  Hasbrouck v. St. Paul Fire
& Marine Ins. Co., 511 N.W.2d 364, 366–
67 (Iowa 1993).

[A] ‘‘claims-made’’ policy provides cov-
erage for any errors, including those
made before the effective date of the
policy, as long as a claim is made within
the policy period.  In contrast, [an] ‘‘oc-
currence’’ policy provides coverage for
any acts or omissions that arise during
the policy period, regardless of when
claims are made.

Id. at 366 (citations omitted).  While both
types of policies present benefits and
drawbacks to both insureds and insurers,
the two key benefits of a ‘‘claims-made’’
policy for the insured are lower premiums
and coverage for acts or omissions occur-
ring before the effective date of the policy.
Id. at 367.  The benefit for the insurer is
that there is no open-ended ‘‘tail’’ after the
ending date of the policy.  Id. at 366.  The
insurer, confident that no claims will occur
after the termination of the policy, is able
to

‘‘underwrite a risk and compute premi-
ums with greater certainty.  The insurer
can establish his reserves without hav-
ing to consider the possibilities of infla-
tion beyond the policy period, upward-
spiralling jury awards, or later changes
in the definition and application of negli-
gence.’’

Id. (quoting Note, The ‘‘Claims Made’’ Di-
lemma in Professional Liability Insur-
ance, 22 UCLA L.Rev. 925, 928 (1975)).

In Hasbrouck, as in this case, the in-
sured did not give notice to the insurer
within the time prescribed by the contract,
and we found the late notice was insuffi-
cient.  Id. at 368.  While we acknowledged
the harsh result sometimes resulting from
strict enforcement of notice-of-claim policy
provisions, we concluded the purposes and
characteristics of a claims-made policy ne-
cessitated strict compliance with notice re-
quirements.  Id.

[8] Farm Bureau concedes it did not
strictly comply with the notice require-
ment of the ICPL policy.  Instead, Farm
Bureau asserts it substantially complied
with the policy’s notice requirement by
notifying Federal’s agent, Holmes Mur-
phy.  Citing the terms of the agency
agreement between Holmes Murphy and
Federal, Farm Bureau notes it was
Holmes Murphy’s responsibility to ‘‘report
all losses and claims promptly, and provide
relevant loss and claim information per-
taining to coverages placed with [Federal]
to [Federal’s] nearest loss and claim office,
or authorized representative.’’  Noting
that Federal had accepted notices of
claims from Holmes Murphy on other oc-
casions, Farm Bureau contends it substan-
tially complied with its contractual obli-
gation to notify Federal by notifying
Holmes Murphy.  Farm Bureau’s substan-
tial compliance argument is unavailing.
As we have already noted, it was Farm
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Bureau’s contractual obligation to strictly,
not merely substantially, comply with the
notice-of-claim provisions of the claims-
made ICPL policy.5

Farm Bureau further contends, in the
alternative, that a failure to comply with
the notice requirement should be excused
either because Federal was not prejudiced
by the delay of notice or because Federal
waived its right to timely actual notice.
We disagree.  Exceptions to the require-
ment of strict compliance with notice-of-
claim provisions in claims-made policies
are not favored because they ‘‘would de-
feat the fundamental concept on which
‘claims made’ policies are premised.’’
Hasbrouck, 511 N.W.2d at 368.  A preju-
dice analysis is therefore not appropriate
in this case.  See 22 Eric Mills Holmes,
Appleman on Insurance 2d § 139.8, at
368–74 (2003) (noting that ‘‘[c]ourts strictly
interpret notice provisions in claims-made
policies’’ and discussing how courts have
declined to consider whether the insurer
was prejudiced by the late notice).  Ac-
cordingly, we conclude the district court
correctly determined Farm Bureau failed
to satisfy the condition precedent of timely
notice.

[9] In support of its waiver argument,
Farm Bureau relies on affidavits given by
two of its corporate counsel as evidence
tending to establish Federal had on other
occasions received and accepted notice
from Holmes Murphy without objection.
Notably absent from the affidavits, howev-
er, is any assertion or evidence that on any

of these other occasions Federal received
actual notice of a claim from Holmes Mur-
phy more than ninety days after expiration
of the relevant policy period.  Evidence
tending to prove Federal had on other
occasions accepted without objection from
Holmes Murphy timely notices of claims is
not probative of Farm Bureau’s claim that
Federal waived its right under the con-
tract to object to untimely notices.  Under
the circumstances, we conclude Farm Bu-
reau has failed to generate a genuine issue
of fact on the question of whether Federal
waived or excused any failure to comply
with the notice-of-claim requirement.

Farm Bureau further contends that if its
notice to Holmes Murphy in 2003 was una-
vailing, the policy’s written notice require-
ment was satisfied when Farm Bureau
notified Holmes Murphy of the Smiths’
‘‘new’’ claims in June 2005 after the Smiths
amended their complaint to assert fiducia-
ry duty and punitive damage theories
against Farm Bureau.  This contention
was soundly rejected by the district court
because the Smiths’ claims were first made
against Farm Bureau during the term of
the policy period commencing February
15, 2002.  As discussed above, Farm Bu-
reau’s obligation under the policy was to
give notice of the claim to Federal ‘‘as soon
as practicable, but in no event later than
ninety (90) days after the termination of
the Policy Period’’ which ended in Febru-
ary 2003.  The Smiths’ amendment of
their complaint in 2005 did not constitute a
new claim under the policy.  Nat’l Union

5. We note that even if the policy in question
had not been a claims-made policy requiring
strict compliance with its notice-of-claim pro-
visions, it is unlikely that Farm Bureau could
establish substantial compliance under the
circumstances presented here.  ‘‘[A] notice
condition in an insurance contract is one of
the basic and essential provisions of the con-
tract and is of the essence of the agreement.’’
Met–Coil Sys. Corp. v. Columbia Cas. Co., 524

N.W.2d 650, 655 (Iowa 1994).  The ICPL
policies issued by Federal expressly required
notice of any claim be given at its claims
department office in New Jersey.  Our deci-
sion in Met–Coil stands for the proposition
that Farm Bureau cannot ignore this express
condition precedent and rely upon notices of
claims given to an agent of Federal.  Met–
Coil, 524 N.W.2d at 656.
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Fire Ins. Co. of Pittsburgh, PA v. Willis,
296 F.3d 336, 342 (5th Cir.2002) (holding
an amendment of a complaint did not con-
stitute a new or separate ‘‘claim’’ apart
from the one stated in the original com-
plaint).  Accordingly, we find no error in
the district court’s resolution of this issue.

[10, 11] B. Coverage Under the FI
and CU Policies.  The FI and CU policies
excluded coverage for bodily injury arising
out of or related to ‘‘the failure to dis-
charge, or the improper discharge of, any
obligation or duty, contractual or other-
wise, with respect to any TTT contract TTT

of insurance TTT including any applica-
tions.’’  The policies also excluded cover-
age for claims against Farm Bureau aris-
ing out of or related to ‘‘advising, reporting
or making recommendations, or the failure
to do any of the foregoing,’’ in its capacity
as an insurance company.  The district
court concluded these policy provisions ex-
cluded coverage because the Smiths’
claims alleged Farm Bureau breached
duties directly related to an application for
life insurance.  Insurers relying on exclu-
sions from coverage have the burden to
prove their applicability.  State Farm
Auto. Ins. Co. v. Malcolm, 259 N.W.2d
833, 835 (Iowa 1977).  When an insurer
has ‘‘affirmatively expressed coverage
through broad promises, [it] assumes a
duty to define any limitations or exclusion-
ary clause in clear and explicit terms.’’  Id.

[12] Farm Bureau claims the exclu-
sions relied on by Great Northern in the
FI policy and by Federal in the CU policy
are ambiguous because at least two inter-
pretations of the clauses—one narrow and
the other broad—are possible.  Under the
narrow interpretation favored by Farm
Bureau, the exclusions should reach only
those matters ‘‘peculiar to the insurance
industry’’ and matters that are part of
Farm Bureau’s ‘‘core insurance function.’’
Under a very broad and substantially

strained alternative interpretation de-
scribed by Farm Bureau, ‘‘the exclusion[s]
could be read to exclude any and all types
of claims from insurance coverage, and,
consequently TTT provide absolutely no
coverage to the insured for anything.’’
Citing our decision in First Newton Na-
tional Bank v. General Casualty Co. of
Wis., 426 N.W.2d 618 (Iowa 1988), Farm
Bureau asserts this court should find the
exclusions are ambiguous and adopt a nar-
row interpretation confining the exclusions
to only those matters that are ‘‘peculiar to
the insurance industry.’’

We believe First Newton is distinguish-
able from this case in important respects
and therefore not helpful to Farm Bu-
reau’s argument.  Two farm mortgagors
sued the First Newton National Bank al-
leging fraud, negligent misrepresentation,
and violations of securities laws.  Id. at
621.  The bank filed a declaratory judg-
ment action against its liability insurance
carriers who asserted no coverage was
owed.  Id. at 622.  One of the carriers
based its denial of coverage for the negli-
gent misrepresentation claim on an um-
brella policy amendatory endorsement ex-
cluding coverage for

‘‘claims arising out of error or omission
or a mistake committed or alleged to
have been committed by or on behalf of
the insured in the conduct of any of the
insured’s business activities or the ren-
dering of or failure to render any profes-
sional service.’’

Id. at 627.  After concluding the language
of the exclusion was ambiguous insofar as
it could be interpreted to include or ex-
clude liability insurance coverage for the
bank’s negligence, we interpreted it literal-
ly and determined coverage existed for the
bank’s negligent acts.  Id. at 628–29.
Strictly construing the exclusion against
the insurer, we concluded the insurer had
not clearly and explicitly drawn its policy
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to exclude coverage for the bank’s negli-
gence.6  Id. at 629.

The exclusions in the FI and CU policies
in the case now before the court are, in
contrast to the exclusionary policy lan-
guage in First Newton, clearly and explic-
itly drawn to preclude coverage for the
acts and omissions that form the basis for
the Smiths’ claims against Farm Bureau.
The duty owed by Farm Bureau to the
Smiths arose as a consequence of the in-
surer-applicant relationship.  The blood
test which generated evidence of the
Smiths’ HIV-positive status was undertak-
en in furtherance of Farm Bureau’s need
to evaluate the actuarial risk it was being
asked to underwrite in the performance of
its core function as a life insurance compa-
ny.  The duty to disclose sensitive health
information arose only because Farm Bu-
reau had established, while serving in its
role as an insurance company, a relation-
ship with the Smiths.  The exclusions
clearly and expressly barred coverage for
Farm Bureau’s failure to discharge any
obligation or duty with respect to any ap-
plication for insurance.  The same exclu-
sions preclude coverage arising from Farm
Bureau’s failure to discharge a duty to
advise or report in its capacity as an insur-
ance company.  Finding no ambiguity in
these exclusionary terms, we need not turn
to our rules governing interpretation of
contracts.  We conclude the district court
correctly concluded the plain language of
the FI and CU policies excludes coverage
for Farm Bureau’s liability to the Smiths.

Farm Bureau next contends that the
exclusions are unenforceable because they
are unconscionable.  In reviewing claims
of unconscionability, we ‘‘examine the fac-

tors of assent, unfair surprise, notice, dis-
parity of bargaining power and substantive
unfairness.’’  C & J Fertilizer, Inc. v. Al-
lied Mut. Ins. Co., 227 N.W.2d 169, 181
(Iowa 1975).  Citing C & J Fertilizer and
Iowa Code section 554.2302(2), Farm Bu-
reau contends it is inappropriate at the
summary judgment stage to resolve this
issue because it has not had a reasonable
opportunity to present evidence as to the
insurance contract’s commercial setting,
purpose, and effect.  We disagree.  If evi-
dence existed tending to prove the setting,
purpose, or effect of the policy exclusions
were unconscionable, Farm Bureau had a
reasonable opportunity to present it in its
resistance to the motion for summary
judgment.  We find no evidence in the
summary judgment record generating a
fact question on the issue of unconsciona-
bility.

Farm Bureau further contends the ex-
clusions should not be enforced because
they are inconsistent with its reasonable
expectations.  This court has previously
concluded the doctrine of reasonable ex-
pectations is inapplicable if ‘‘ ‘(1) an ordi-
nary layperson would not misunderstand
the policy’s coverage as to this occurrence,
and (2) there were no other circumstances
attributable to the insurer at the time the
policy was negotiated and issued that
would foster coverage expectations.’ ’’ Vos
v. Farm Bureau Life Ins. Co., 667 N.W.2d
36, 50 (Iowa 2003) (quoting Zaragoza v. W.
Bend Mut. Ins. Co., 549 N.W.2d 510, 515
(Iowa 1996)).

Given the clarity of the exclusions in
question, we believe the district court cor-
rectly concluded a reasonable person could
not have understood coverage would exist

6. Noting the court’s objective in construing
insurance contracts is to ‘‘ascertain what the
insured as a reasonable person would under-
stand the policy to mean, rather than what
the insurer actually intended,’’ we rejected

the notion that ‘‘a reasonable person would
understand the words ‘error,’ ‘omission,’ and
‘mistake’ to include the concept of ‘negli-
gence.’ ’’ First Newton, 426 N.W.2d at 628–29.
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for the Smiths’ claims.  Farm Bureau un-
derstandably makes no claim that the ex-
clusions are bizarre, as it could not reason-
ably have expected the general liability
policy to provide coverage for errors and
omissions made in the handling of applica-
tions for insurance.  Coverage for such
errors and omissions, if any, was to have
been provided under the ICPL policy, not
the general liability policy.

Farm Bureau further contends the ex-
clusions ‘‘render the coverage provided un-
der the FI and CU policies illusory’’ and
eliminate the dominant purpose of the cov-
erages when interpreted as they were by
the district court.  Great Northern and
Federal dispute this contention, asserting
under the district court’s interpretation of
the exclusions, coverage remains for ‘‘a
host of conduct (including Farm Bureau’s
failure to maintain sidewalks in its capacity
as a property owner).’’  We are not per-
suaded on this record that the coverage is
so narrowed by the exclusions as to be-
come illusory.  Furthermore, as the exclu-
sions were clear and explicit in their terms
and therefore comprehensible to a reason-
able purchaser of insurance—especially

one with the insurance industry sophistica-
tion of Farm Bureau—the lack of coverage
under the FI and CU policies for claims of
the sort asserted by the Smiths was evi-
dent.

IV. Conclusion.

The district court correctly concluded
coverage under the ICPL policy for the
claims made by the Smiths against Farm
Bureau failed because timely notice of the
claims was not given to Federal as re-
quired by the policy.  Unambiguous exclu-
sions also bar coverage under the FI and
CU policies for the Smiths’ claims.  Ac-
cordingly, we affirm the district court’s
summary judgment ruling.7

AFFIRMED.

All justices concur except APPEL, J.,
who takes no part.

,

 

7. Having concluded coverage is barred under
all of the policies for the reasons stated in our
opinion, we do not address other grounds

asserted by the insurers and relied upon by
the district court in support of the summary
judgment ruling.
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1 LIMITATIONS OF ACTIONS, §614.24

614.24 Reversion or use restrictions on land — preservation.
1. No action based upon any claim arising or existing by reason of the provisions of any

deed or conveyance or contract or will reserving or providing for any reversion, reverted
interests or use restrictions in and to the land therein described shall be maintained either
at law or in equity in any court to recover real estate in this state or to recover or establish
any interest therein or claim thereto, legal or equitable, against the holder of the record title
to such real estate in possession after twenty-one years from the recording of such deed of
conveyance or contract or after twenty-one years from the admission of said will to probate
unless the claimant shall, personally, or by the claimant’s attorney or agent, or if the claimant
is a minor or under legal disability, by the claimant’s guardian, trustee, or either parent or
next friend, file a verified claim with the recorder of the county wherein said real estate is
located within said twenty-one year period. In the event said deed was recorded or will was
admitted to probate more than twenty years prior to July 4, 1965, then said claimmay be filed
on or before one year after July 4, 1965. Such claims shall set forth the nature thereof, also
the time and manner in which such interest was acquired. For the purposes of this section,
the claimant shall be any person or persons claiming any interest in and to said land or in and
to such reversion, reverter interest or use restriction, whether the same is a present interest
or an interest which would come into existence if the happening or contingency provided in
said deed or will were to happen at once. Said claimant further shall include any member of
a class of persons entitled to or claiming such rights or interests.
2. The provisions of this section requiring the filing of a verified claim shall not apply to

the reversion of railroad property if the reversion is caused by the property being abandoned
for railway purposes and the abandonment occurs after July 1, 1980. The holder of such a
reversionary interest may bring an action based upon the interest regardless of whether a
verified claim has been filed under this section at any time after July 4, 1965.
3. This section shall not impair the validity of an environmental covenant established

pursuant to chapter 455I.
4. This section shall not extinguish, limit, or impair the validity of a document or

instrument specified in section 499A.23 or 499B.21, or any property interests created by
such document or instrument.
5. As used in this section, “use restrictions” means a limitation or prohibition on the

rights of a landowner to make use of the landowner’s real estate, including but not limited
to limitations or prohibitions on commercial uses, rental use, parking and storage of
recreational vehicles and their attachments, ownership of pets, outdoor domestic uses,
construction and use of accessory structures, building dimensions and colors, building
construction materials, and landscaping. As used in this section, “use restrictions” does not
include any of the following:
a. An easement granting a person an affirmative right to use land in the possession of

another person including but not limited to an easement for pedestrian or vehicular access,
reasonable ingress and egress, solar access, utilities, supporting utilities, parking areas,
bicycle paths, and water flow.
b. An agreement between two or more parcel owners providing for the sharing of costs

and other obligations for real estate taxes, insurance premiums, and for maintenance, repair,
improvements, services, or other costs related to two or more parcels of real estate regardless
of whether the parties to the agreement are owners of individual lots or incorporated or
unincorporated lots or have ownership interests in common areas in a horizontal property
regime or residential housing development.
c. An agreement between two or more parcel owners for the joint use and maintenance

of driveways, party walls, landscaping, fences, wells, roads, common areas, waterways, or
bodies of water.
[C66, 71, 73, 75, 77, 79, 81, §614.24]
2005 Acts, ch 102, §18; 2007 Acts, ch 22, §103; 2014 Acts, ch 1067, §1; 2014 Acts, ch 1095,

§5, 6
Referred to in §229.27, §327G.77, §455I.9, §457A.2, §499A.23, §499B.21, §614.26, §614.27, §614.28
Subsection 4 applies to all multiple housing cooperatives and horizontal property regimes created prior to, and still in existence on, July

1, 2014, and created on or after July 1, 2014; 2014 Acts, ch 1095, §6

Fri Dec 22 17:09:44 2017 Iowa Code 2018, Section 614.24 (15, 0)
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Title Standard 10.6 Stale Uses and Reversions Act

Issue:

May Iowa Code sections 614.24 through 614.28 be relied upon to bar use restrictions, including
restrictive covenants and reversions to land after twenty-one years from recording when a

verified claim has not been filed within the twenty-one year period?

Standard:

Yes. The Stale Uses and Reversions Act constitutes valid marketable title legislation.

Authority:

Hawk v. Rice, 325 N.W.2d 97 (Iowa 1982).

Amana Society v. Colony Inn, Inc., 315 N.W.2d 101 (Iowa 1982).

Compiano v. Kuntz, 226 N.W.2d 245 (Iowa 1975).

Presbytery of Southeast Iowa v. Harris, 226 N.W.2d 232 (Iowa 1975).

Chicago & North Western Railway Co. v. City ofOsage, 176 N.W.2d 788 (Iowa 1970).

Texaco, Inc. v. Short, 454 U.S. 516 (1982).

Comment:

The limitation on "reversion, reverted interests or use restrictions" applies to possibilities of
reverter, rights of reentry (powers of termination) and restrictive covenants whether the
limitation, condition or restriction has been breached and whether the purpose is obsolete or still
beneficial. The limitation applies against municipal corporations. The limitation applies to
minors, the mentally ill and persons entitled to relief under the Servicemembers Civil Relief Act
(SCRA), 50 U.S.C. App. sections 501 et seq., as amended. However, section 614.24 now

provides that it does not apply to a reversionary interest in railroad property if the reversion is
caused by the abandonment of the property for railroad purposes after July 1, 1980. (This
section would not appear to affect reversionary interests which were cut off by operation of Iowa
Code section 614.24 prior to July 1, 1980.)

These sections do not apply if the interest owned is an easement rather than a possessory estate
subject to a reversion or use restriction.

The Stale Uses and Reversions Act originally did not define the term "use restrictions." In 2014,
Iowa Code section 614.24 was amended by the addition of new subsection (5) setting forth the
definition of the term "use restrictions," as follows:

129

© 2017, The Iowa State Bar Association, 625 East Court Avenue, Des Moines, IA 50309-1904 Last updated December 2016

Exhibits & Authorities p. 88 of 93



5. As used in this section "use restrictions" means a limitation or

prohibition on the rights of a landowner to make use of the landowner's real
estate, including but not limited to limitations or prohibitions on commercial uses,
rental use, parking and storage of recreational vehicles and their attachments,
ownership of pets, outdoor domestic uses, construction and use of accessory

structures, Abuilding dimensions and colors, building construction materials, and
landscaping. As used in this section, "use restrictions" does not include any of the
following:

a. An easement granting a person an affirmative right to use

land in the possession of another person including but not limited to an
easement for pedestrian or vehicular access, reasonable ingress and

egress, solar access, utilities, supporting utilities, parking areas, roadway,

bicycle paths, and water flow.

b. An agreement between two or more parcel owners

providing for the sharing of costs and other obligations for real estate
taxes, insurance premiums, and for maintenance, repair, improvements,

services, or other costs related to two or more parcels of real estate

regardless of whether the parties to the agreement are owners of individual
lots or incorporated or unincorporated lots or have ownership interests in
common areas in a horizontal property regime or residential housing
development.

c. An agreement between two or more parcel owners for the

joint use and maintenance of driveways, party walls, landscaping, fences,
wells, roads, common areas, waterways or bodies of water.

History:

BOG approved 12/2015; Committee approved 09/2015. [Previous versions: 12/2014; 6/2010.]
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